Colorado Revised Statutes 2019

TITLE4

UNIFORM COMMERCIAL CODE
Crossreferences. For offensesrelating to thistitle, see part 5 of article 5 of title 18.
ARTICLE 1
General Provisions

Editor's note: This article was numbered as article 1 of chapter 155, C.R.S. 1963. The
provisions of this article were repealed and reenacted in 2006, resulting in the addition,
relocation, and elimination of sections as well as subject matter. For amendments to this article
prior to 2006, consult the Colorado statutory research explanatory note and the table itemizing
the replacement volumes and supplements to the origina volume of C.R.S. 1973 beginning on
page vii in the front of this volume. Former C.R.S. section numbers are shown in editor's notes
following those sections that were rel ocated.

Law reviews: For article, "Commercial Law", which discusses Tenth Circuit decisions
dealing with commercial law, see 61 Den. L.J. 205 (1984); for article, "Commercia Law", which
discusses Tenth Circuit decisions dealing with commercial law, see 62 Den. U. L. Rev. 79
(1985); for article, "Commercial and Corporate Law" which discusses Tenth Circuit decisions
dealing with commercia law, see 64 Den. U. L. Rev. 165 (1987); for comment, "Bad Faith
Lenders’, see 60 U. Colo. L. Rev. 417 (1989); for a discussion of Tenth Circuit decisions dealing
with commercial law, see 67 Den. U. L. Rev. 649 (1990).

PART 1
GENERAL PROVISIONS
4-1-101. Short titles. (&) This title shall be known and may be cited as the "Uniform
Commercial Code".
(b) This article shal be known and may be cited as the "Uniform Commercia Code -
General Provisions'.
Source: L. 2006: Entire article R&RE, p. 457, 8 1, effective September 1.

Editor's note: Thissectionissimilar to former § 4-1-101 as it existed prior to 2006.

4-1-102. Scope of article. This article applies to a transaction to the extent that it is
governed by any other article of thistitle.
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Source: L. 2006: Entire article R&RE, p. 457, 8 1, effective September 1.

4-1-103. Construction of act to promote its purposes and policies - applicability of
supplemental principles of law. (@) This title shall be liberally construed and applied to
promote its underlying purposes and policies, which are:

(1) Tosimplify, clarify, and modernize the law governing commercial transactions;

(2) To permit the continued expansion of commercial practices through custom, usage,
and agreement of the parties; and

(3) To make uniform the law among the various jurisdictions.

(b) Unless displaced by the particular provisions of this title, the principles of law and
equity, including the law merchant and the law relative to capacity to contract, principal and
agent, estoppel, fraud, misrepresentation, duress, coercion, mistake, bankruptcy, or other
validating or invalidating cause shall supplement its provisions.

Source: L. 2006: Entire article R&RE, p. 457, 8 1, effective September 1.

Editor's note: This section is similar to former 88 4-1-102 (1) and (2) and 4-1-103 as
they existed prior to 2006.

4-1-104. Construction against implied repeal. Thistitle being ageneral act intended as
aunified coverage of its subject matter, no part of it shall be deemed to be impliedly repealed by
subsequent legidation if such construction can reasonably be avoided.

Source: L. 2006: Entire article R&RE, p. 458, 8§ 1, effective September 1.

Editor'snote: Thissection issimilar to former 8 4-1-104 asiit existed prior to 2006.

4-1-105. Severability. If any provision or clause of thistitle or application thereof to any
person or circumstances is held invalid, such invalidity does not affect other provisions or
applications of thistitle that can be given effect without the invalid provision or application, and
to this end the provisions of thistitle are declared to be severable.

Source: L. 2006: Entire article R&RE, p. 458, 8§ 1, effective September 1.

Editor's note: Thissectionissimilar to former § 4-1-108 as it existed prior to 2006.

4-1-106. Use of singular and plural - gender. In this title, unless the statutory context
otherwise requires:

(1) Words in the singular number include the plural, and those in the plural include the
singular; and

(2) Words of any gender also refer to any other gender.

Source: L. 2006: Entire article R&RE, p. 458, § 1, effective September 1.

Editor'snote: Thissectionissimilar to former § 4-1-102 (5) as it existed prior to 2006.
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4-1-107. Captions. Section captions are part of thistitle.
Source: L. 2006: Entire article R&RE, p. 458, 8§ 1, effective September 1.
PART 2

GENERAL DEFINITIONS AND PRINCIPLES
OF INTERPRETATION

4-1-201. General definitions. (@) Unless the context otherwise requires, words or
phrases defined in this section, or in the additional definitions contained in other articles of this
title that apply to particular articles or parts thereof, have the meanings stated.

(b) Subject to definitions contained in other articles of this title that apply to particular
articles or parts thereof:

(1) "Action", in the sense of a judicia proceeding, includes recoupment, counterclaim,
set-off, suit in equity, and any other proceeding in which rights are determined.

(2) "Aggrieved party" means a party entitled to pursue a remedy.

(3) "Agreement" means the bargain of the parties in fact, as found in their language or
inferred from other circumstances, including course of performance, course of dealing, or usage
of trade as provided in section 4-1-303. (Compare "contract".)

(3.5) "Authenticate" means:

(A) Tosign; or

(B) With the intent to sign a record, otherwise to execute or adopt an electronic symbol,
sound, message, or process referring to, attached to, included in, or logically associated or linked
with, that record.

(4) "Bank" means a person engaged in the business of banking and includes a savings
bank, savings and loan association, credit union, and trust company.

(5 "Bearer" means a person in control of a negotiable electronic document of title or a
person in possession of a negotiable instrument, negotiable tangible document of title, or
certificated security that is payable to bearer or indorsed in blank.

(6) "Bill of lading® means a document of title evidencing the receipt of goods for
shipment issued by a person engaged in the business of directly or indirectly transporting or
forwarding goods. The term does not include a warehouse receipt.

(7) "Branch" includes a separately incorporated foreign branch of a bank.

(8) "Burden of establishing" a fact means the burden of persuading the trier of fact that
the existence of the fact is more probable than its nonexistence.

(9) "Buyer in ordinary course of business' means a person that buys goods in good faith,
without knowledge that the sale violates the rights of another person in the goods, and in the
ordinary course from a person, other than a pawnbroker, in the business of selling goods of that
kind. A person buys goods in the ordinary course if the sale to the person comports with the
usual or customary practices in the kind of business in which the seller is engaged or with the
seller's own usual or customary practices. A person that sells oil, gas, or other minerals at the
wellhead or minehead is a person in the business of selling goods of that kind. A buyer in
ordinary course of business may buy for cash, by exchange of other property, or on secured or
unsecured credit, and may acquire goods or documents of title under a preexisting contract for
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sale. Only a buyer that takes possession of the goods or has aright to recover the goods from the
seller under article 2 of this title may be a buyer in ordinary course of business. A person that
acquires goods in atransfer in bulk or as security for or in total or partial satisfaction of a money
debt is not a buyer in ordinary course of business.

(10) "Conspicuous’, with reference to a term, means so written, displayed, or presented
that a reasonable person against which it is to operate ought to have noticed it. Whether aterm is
"conspicuous” or not isadecision for the court. Conspicuous terms include the following:

(A) A heading in capital letters equal to or greater in size than the surrounding text, or in
contrasting type, font, or color to the surrounding text of the same or lesser size; and

(B) Language in the body of arecord or display in larger type than the surrounding text,
or in contrasting type, font, or color to the surrounding text of the same size, or set off from
surrounding text of the same size by symbols or other marks that call attention to the language.

(10.5) "Consumer" means an individual who enters into a transaction primarily for
personal, family, or household purposes.

(11) "Contract" means the total legal obligation that results from the parties’ agreement
as determined by this title as supplemented by any other applicable laws. (Compare
"agreement".)

(12) "Creditor" includes a genera creditor, a secured creditor, a lien creditor, and any
representative of creditors, including an assignee for the benefit of creditors, a trustee in
bankruptcy, a receiver in equity, and an executor or administrator of an insolvent debtor's or
assignor's estate.

(13) "Defendant" includes a person in the position of defendant in a counterclaim or
third-party claim.

(14) "Délivery", with respect to an electronic document of title, means voluntary transfer
of control and with respect to an instrument, a tangible document of title, or chattel paper, means
voluntary transfer of possession.

(15) "Document of title" means a record (i) that in the regular course of business or
financing is treated as adequately evidencing that the person in possession or control of the
record is entitled to receive, control, hold, and dispose of the record and the goods the record
covers and (ii) that purports to be issued by or addressed to a bailee and to cover goods in the
bailee's possession which are either identified or are fungible portions of an identified mass. The
term includes a bill of lading, transport document, dock warrant, dock receipt, warehouse
receipt, and order for delivery of goods. An electronic document of title means a document of
title evidenced by a record consisting of information stored in an electronic medium. A tangible
document of title means a document of title evidenced by arecord consisting of information that
isinscribed on atangible medium.

(16) "Fault" means awrongful act, omission, breach, or default.

(17) "Fungible goods' means either:

(A) Goods of which any unit, by nature or usage of trade, is the equivalent of any other
like unit; or

(B) Goods that by agreement are treated as equivalent.

(18) "Genuine" means free of forgery or counterfeiting.

(19) "Good faith", except as provided in article 5 of this title, means honesty in fact and
the observance of reasonable commercial standards of fair dealing.

(20) "Holder" means:
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(A) The person in possession of a negotiable instrument that is payable either to bearer
or to an identified person that is the person in possession;

(B) The person in possession of a negotiable tangible document of title if the goods are
deliverable either to bearer or to the order of the person in possession; or

(C) The person in control of a negotiable electronic document of title.

(21) "Insolvency proceeding” includes an assignment for the benefit of creditors or other
proceeding intended to liquidate or rehabilitate the estate of the person involved.

(22) An'insolvent" person isa person that:

(A) Has generally ceased to pay debts in the ordinary course of business other than as a
result of abonafide dispute as to the debts;

(B) Isunableto pay debts as they become due; or

(C) Isinsolvent within the meaning of federal bankruptcy law.

(23) "Money" means a medium of exchange currently authorized or adopted by a
domestic or foreign government. The term includes a monetary unit of account established by an
intergovernmental organization or by agreement between two or more countries.

(24) "Organization" means a person other than an individual.

(25) "Party", as distinct from a "third party”, means a person that has engaged in a
transaction or made an agreement subject to thistitle.

(26) "Person" means an individual, corporation, business trust, estate, trust, partnership,
limited liability company, association, joint venture, government, government subdivision,
agency, or instrumentality, or any other legal or commercial entity.

(27) "Present value" means the amount as of a date certain of one or more sums payable
in the future, discounted to the date certain by use of either an interest rate specified by the
parties if that rate is not manifestly unreasonable at the time the transaction is entered into or, if
an interest rate is not so specified, a commercially reasonable rate that takes into account the
facts and circumstances at the time the transaction is entered into.

(28) "Presumption” or "presumed” means that the trier of fact must find the existence of
the fact presumed unless and until evidence is introduced that would support a finding of its
nonexistence.

(29) "Purchase" means taking by sale, lease, discount, negotiation, mortgage, pledge,
lien, security interest, issue or reissue, gift, or any other voluntary transaction creating an interest
in property.

(30) "Purchaser" means a person that takes by purchase.

(31) "Record" means information that is inscribed on atangible medium or that is stored
in an electronic or other medium and is retrievable in perceivable form.

(32) "Remedy" means any remedial right to which an aggrieved party is entitled, with or
without resort to a tribunal.

(33) "Representative" means any person empowered to act for another, including an
agent, an officer of a corporation or association, and a trustee, executor, or administrator of an
estate.

(34) "Right" includes remedy.

(35) "Security interest” means an interest in personal property or fixtures that secures
payment or performance of an obligation. The term also includes any interest of a consignor and
a buyer of accounts, chattel paper, a payment intangible, or a promissory note in a transaction
that is subject to article 9 of this title. The special property interest of a buyer of goods on
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identification of those goods to a contract for sale under section 4-2-401 is not a "security
interest”, but a buyer may also acquire a "security interest" by complying with article 9 of this
title. Except as otherwise provided in section 4-2-505, the right of a seller or lessor of goods
under article 2 or 2.5 of this title to retain or acquire possession of the goods is not a "security
interest”, but a seller or lessor may also acquire a "security interest” by complying with article 9
of thistitle. The retention or reservation of title by a seller of goods notwithstanding shipment or
delivery to the buyer (section 4-2-401) is limited in effect to areservation of a"security interest”.
Whether a transaction in the form of a lease creates a "security interest” is determined pursuant
to section 4-1-203.

(36) "Send", in connection with awriting, record, or notice, means to:

(A) Deposit in the mail or deliver for transmission by any other usual means of
communication with postage or cost of transmission provided for and properly addressed and, in
the case of an instrument, to an address specified thereon or otherwise agreed, or, if there is
none, to any address reasonable under the circumstances; or

(B) In any other way cause to be received any record or notice within the time it would
have arrived if properly sent.

(37) "Signed" includes any symbol executed or adopted with present intention to adopt
or accept awriting.

(38) "State" means a state of the United States, the District of Columbia, Puerto Rico,
the United States Virgin Islands, or any territory or insular possession subject to the jurisdiction
of the United States.

(39) "Surety" includes a guarantor or other secondary obligor.

(40) "Term" means a portion of an agreement that relates to a particular matter.

(41) "Unauthorized signature’ means a signature made without actual, implied, or
apparent authority. The term includes a forgery.

(42) "Warehouse receipt" means a document of title issued by a person engaged in the
business of storing goods for hire.

(43) "Writing" includes printing, typewriting, or any other intentiona reduction to
tangible form. "Written" has a corresponding meaning.

Source: L. 2006: Entire article R&RE, p. 458, § 1, effective September 1. L. 2007:
(b)(5), (b)(15), (b)(20)(A), and (b)(20)(C) amended, p. 374, § 26, effective August 3.

Editor'snote: Thissection issimilar to former 8 4-1-201 asit existed prior to 2006.

Cross references. For offenses relating to security interest, see 8§ 18-5-504, 18-5-505,
and 18-5-511.

4-1-202. Notice - knowledge. (a) Subject to subsection (f) of this section, a person has
"notice" of afact if the person:

(1) Hasactual knowledge of it;

(2) Hasreceived anotice or notification of it; or

(3) From all the facts and circumstances known to the person at the time in question, has
reason to know that it exists.

(b) "Knowledge" means actual knowledge.
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(c) "Discover", "learn", or words of similar import refer to knowledge rather than to
notice.

(d) A person "notifies’ or "gives' a notice or notification to another by taking such steps
as may be reasonably required to inform the other in ordinary course, whether or not the other
person actually comes to know of it.

(e) Subject to subsection (f) of this section, a person "receives' a notice or notification
when:

(1) It comesto that person's attention; or

(2) It is duly delivered in a form reasonable under the circumstances at the place of
business through which the contract was made or at another location held out by that person as
the place for receipt of such communications.

(f) Notice, knowledge, or a notice or notification received by an organization is effective
for a particular transaction from the time it is brought to the attention of the individual
conducting that transaction and, in any event, from the time it would have been brought to the
individual's attention if the organization had exercised due diligence. An organization exercises
due diligence if it maintains reasonable routines for communicating significant information to
the person conducting the transaction and there is reasonable compliance with the routines. Due
diligence does not require an individual acting for the organization to communicate information
unless the communication is part of the individual's regular duties or the individual has reason to
know of the transaction and that the transaction would be materially affected by the information.

Source: L. 2006: Entire article R&RE, p. 463, 8§ 1, effective September 1.

Editor's note: This section is similar to former § 4-1-201 (25) to (27) as it existed prior
to 2006.

4-1-203. Lease distinguished from security interest. (a) Whether a transaction in the
form of alease creates alease or security interest is determined by the facts of each case.

(b) A transaction in the form of alease creates a security interest if the consideration that
the lessee is to pay the lessor for the right to possession and use of the goods is an obligation for
the term of the lease and is not subject to termination by the lessee, and:

(1) Theoriginal term of the lease is equal to or greater than the remaining economic life
of the goods;

(2) Thelesseeis bound to renew the lease for the remaining economic life of the goods
or is bound to become the owner of the goods;

(3) The lessee has an option to renew the lease for the remaining economic life of the
goods for no additional consideration or for nominal additional consideration upon compliance
with the lease agreement; or

(4) The lessee has an option to become the owner of the goods for no additional
consideration or for nominal additional consideration upon compliance with the lease agreement.

(c) A transaction in the form of a lease does not create a security interest merely
because:

(1) The present value of the consideration the lessee is obligated to pay the lessor for the
right to possession and use of the goods is substantially equal to or is greater than the fair market
value of the goods at the time the lease is entered into;
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(2) The lessee assumesrisk of loss of the goods;,

(3) The lessee agrees to pay taxes, insurance, filing, recording, or registration fees, or
service or maintenance costs, with respect to the goods,

(4) The lessee has an option to renew the lease or to become the owner of the goods;

(5) The lessee has an option to renew the lease for afixed rent that is equal to or greater
than the reasonably predictable fair market rent for the use of the goods for the term of the
renewal at the time the option is to be performed; or

(6) The lessee has an option to become the owner of the goods for a fixed price that is
equal to or greater than the reasonably predictable fair market value of the goods at the time the
option isto be performed.

(d) Additional consideration is nominal if it is less than the lessee's reasonably
predictable cost of performing under the lease agreement if the option is not exercised.
Additional consideration is not nominal if:

(1) When the option to renew the lease is granted to the lessee, the rent is stated to be the
fair market rent for the use of the goods for the term of the renewal determined at the time the
option isto be performed; or

(2) When the option to become the owner of the goods is granted to the lessee, the price
is stated to be the fair market value of the goods determined at the time the option is to be
performed.

(e) The "remaining economic life of the goods" and "reasonably predictable” fair market
rent, fair market value, or cost of performing under the lease agreement shall be determined with
reference to the facts and circumstances at the time the transaction is entered into.

Source: L. 2006: Entire article R&RE, p. 464, 8§ 1, effective September 1.
Editor'snote: Thissection issimilar to former 8§ 4-1-201 (37) asit existed prior to 2006.

4-1-204. Value. Except as otherwise provided in articles 3, 4, and 5 of thistitle, a person
gives value for rightsif the person acquires them:

(1) In return for a binding commitment to extend credit or for the extension of
immediately available credit, whether or not drawn upon and whether or not a charge-back is
provided for in the event of difficultiesin collection;

(2) Assecurity for, or intotal or partia satisfaction of, a preexisting claim;

(3) By accepting delivery under a preexisting contract for purchase; or

(4) Inreturn for any consideration sufficient to support a simple contract.

Source: L. 2006: Entire article R&RE, p. 465, 8 1, effective September 1.
Editor's note: Thissectionissimilar to former § 4-1-201 (44) asit existed prior to 2006.

4-1-205. Reasonable time - seasonableness. (a) Whether a time for taking an action
required by this title is reasonable depends on the nature, purpose, and circumstances of the
action.

(b) An action is taken seasonably if it is taken at or within the time agreed or, if no time
isagreed, at or within areasonable time.
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Source: L. 2006: Entire article R&RE, p. 466, 8 1, effective September 1.

Editor's note: This section issimilar to former 8§ 4-1-204 (2) and (3) asit existed prior to
2006.

PART 3

TERRITORIAL APPLICABILITY
AND GENERAL RULES

4-1-301. Territorial applicability - parties power to choose applicable law. (@)
Except as otherwise provided in this section, when a transaction bears a reasonable relation to
this state and also to another state or nation the parties may agree that the law either of this state
or of such other state or nation shall govern their rights and duties.

(b) In the absence of an agreement effective under subsection (a) of this section, and
except as provided in subsection (c) of this section, the "Uniform Commercial Code" applies to
transactions bearing an appropriate relation to this state.

(c) If one of the following provisions of the "Uniform Commercial Code" specifies the
applicable law, that provision governs and a contrary agreement is effective only to the extent
permitted by the law so specified:

(1) Section 4-2-402;

(2) Sections4-2.5-105 and 4-2.5-106;

(3) Section 4-4-102;

(4) Section 4-4.5-507,

(5) Section 4-5-116;

(6) (Reserved)

(7) Section 4-8-110;

(8) Sections 4-9-301 to 4-9-307.

Source: L. 2006: Entire article R&RE, p. 466, 8§ 1, effective September 1.
Editor'snote: Thissection issimilar to former 8 4-1-105 as it existed prior to 2006.

4-1-302. Variation by agreement. (a) Except as otherwise provided in subsection (b)
of this section or elsewhere in this title, the effect of provisions of this title may be varied by
agreement.

(b) The obligations of good faith, diligence, reasonableness, and care prescribed by this
titte may not be disclaimed by agreement. The parties, by agreement, may determine the
standards by which the performance of those obligations is to be measured if those standards are
not manifestly unreasonable. Whenever this title requires any action to be taken within a
reasonable time, any time that is not manifestly unreasonable may be fixed by agreement.

(c) The presence in certain provisions of this title of the phrase "unless otherwise
agreed", or words of similar import, does not imply that the effect of other provisions may not be
varied by agreement under this section.
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Source: L. 2006: Entire article R&RE, p. 466, 8 1, effective September 1.

Editor's note: This section is similar to former 88 4-1-102 (3) and (4) and 4-1-204 (1) as
they existed prior to 2006.

4-1-303. Course of performance, course of dealing, and usage of trade. () A
"course of performance” is a sequence of conduct between the parties to a particular transaction
that existsif:

(1) The agreement of the parties with respect to the transaction involves repeated
occasions for performance by a party; and

(2) The other party, with knowledge of the nature of the performance and opportunity for
objection to it, accepts the performance or acquiescesin it without objection.

(b) A "course of dealing" is a sequence of conduct concerning previous transactions
between the parties to a particular transaction that is fairly to be regarded as establishing a
common basis of understanding for interpreting their expressions and other conduct.

(c) A "usage of trade" is any practice or method of dealing having such regularity of
observance in a place, vocation, or trade as to justify an expectation that it will be observed with
respect to the transaction in question. The existence and scope of such a usage are to be proved
as facts. If it is established that such a usage is embodied in a trade code or similar record, the
interpretation of the record is aquestion of law.

(d) A course of performance or course of dealing between the parties, or usage of trade
in the vocation or trade in which they are engaged or of which they are or should be aware, is
relevant in ascertaining the meaning of the parties agreement, may give particular meaning to
specific terms of the agreement, and may supplement or qualify the terms of the agreement. A
usage of trade applicable in the place in which part of the performance under the agreement isto
occur may be so utilized asto that part of the performance.

(e) Except as otherwise provided in subsection (f) of this section, the express terms of an
agreement and any applicable course of performance, course of dealing, or usage of trade shall
be construed whenever reasonable as consistent with each other. If such a construction is
unreasonable:

(1) Express terms prevail over course of performance, course of dealing, and usage of
trade;

(2) Course of performance prevails over course of dealing and usage of trade; and

(3) Course of dealing prevails over usage of trade.

(f) Subject to section 4-2-209, a course of performance is relevant to show a waiver or
modification of any term inconsistent with the course of performance.

(g) Evidence of arelevant usage of trade offered by one party is not admissible unless
that party has given the other party notice that the court finds sufficient to prevent unfair surprise
to the other party.

Source: L. 2006: Entire article R&RE, p. 467, 8 1, effective September 1.

Editor's note: Thissectionissimilar to former § 4-1-205 as it existed prior to 2006.

Colorado Revised Statutes 2019 Page 10 of 350 Uncertified Printout



4-1-304. Obligation of good faith. Every contract or duty within this title imposes an
obligation of good faith in its performance and enforcement.

Source: L. 2006: Entire article R&RE, p. 468, 8§ 1, effective September 1.
Editor'snote: Thissection issimilar to former 8 4-1-203 as it existed prior to 2006.

4-1-305. Remedies to be liberally administered. (a) The remedies provided by this
title must be liberally administered to the end that the aggrieved party may be put in as good a
position as if the other party had fully performed but neither consequential or special damages
nor penal damages may be had except as specificaly provided in this title or by other rule of
law.

(b) Any right or obligation declared by this title is enforceable by action unless the
provision declaring it specifies a different and limited effect.

Source: L. 2006: Entire article R&RE, p. 468, 8§ 1, effective September 1.

Editor'snote: Thissection issimilar to former 8 4-1-106 as it existed prior to 2006.

4-1-306. Waiver or renunciation of claim or right after breach. A claim or right
arising out of an alleged breach may be discharged in whole or in part without consideration by
agreement of the aggrieved party in an authenticated record.

Source: L. 2006: Entire article R&RE, p. 468, § 1, effective September 1.

Editor'snote: Thissection issimilar to former 8 4-1-107 asit existed prior to 2006.

4-1-307. Prima facie evidence by third-party documents. A document in due form
purporting to be a hill of lading, policy or certificate of insurance, official weigher's or
inspector's certificate, consular invoice, or any other document authorized or required by the
contract to be issued by a third party shall be prima facie evidence of its own authenticity and
genuineness and of the facts stated in the document by the third party.

Source: L. 2006: Entire article R&RE, p. 468, § 1, effective September 1.

Editor'snote: Thissection issimilar to former 8 4-1-202 as it existed prior to 2006.

4-1-308. Performance or acceptance under reservation of rights. (a) A party that
with explicit reservation of rights performs or promises performance or assents to performance
in a manner demanded or offered by the other party does not thereby prejudice the rights
reserved. Such words as "without prejudice”, "under protest”, or the like are sufficient.

(b) Subsection (@) of this section does not apply to an accord and satisfaction.

Source: L. 2006: Entire article R&RE, p. 468, 8§ 1, effective September 1.
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Editor's note: Thissectionissimilar to former § 4-1-207 as it existed prior to 2006.

4-1-309. Option to accelerate at will. A term providing that one party or that party's
successor in interest may accelerate payment or performance or require collateral or additional
collateral "at will" or when the party "deems itself insecure”, or words of similar import, means
that the party has power to do so only if that party in good faith believes that the prospect of
payment or performance is impaired. The burden of establishing lack of good faith is on the
party against which the power has been exercised.

Source: L. 2006: Entire article R&RE, p. 469, 8§ 1, effective September 1.

Editor'snote: Thissection issimilar to former 8 4-1-208 as it existed prior to 2006.

4-1-310. Subordinated obligations. An obligation may be issued as subordinated to
performance of another obligation of the person obligated, or a creditor may subordinate its right
to performance of an obligation by agreement with either the person obligated or another
creditor of the person obligated. Subordination does not create a security interest as against
either the common debtor or a subordinated creditor.

Source: L. 2006: Entire article R&RE, p. 469, 8§ 1, effective September 1.

Editor'snote: Thissection issimilar to former 8 4-1-209 as it existed prior to 2006.

ARTICLE 2
Sales

Editor's note: The numbering and sequencing of C.R.S. subsections do not necessarily
correspond with the numbering and sequencing of subsections in the uniform act.

PART 1
SHORT TITLE, GENERAL CONSTRUCTION, AND SUBJECT MATTER

4-2-101. Short title. This article shall be known and may be cited as the "Uniform
Commercial Code - Sales’.

Source: L. 65: p. 1298, § 1. C.R.S. 1963: § 155-2-101.

4-2-102. Scope - certain security and other transactions excluded from this article.
(1) Unless the context otherwise requires, this article applies to transactions in goods; it does not
apply to:

(& Any transaction which, although in the form of an unconditional contract to sell or
present sale, is intended to operate only as a security transaction, nor does this article impair or
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repeal any statute regulating sales to consumers, farmers, or other specified classes of buyers;
and

(b) The donation, whether for or without valuable consideration, acquisition,
preparation, transplantation, injection, or transfusion of any human tissue, organ, or blood or
component thereof for or to a human being.

Source: L. 65: p. 1298, § 1. C.R.S. 1963: § 155-2-102. L. 77: Entire section R&RE, p.
313, 85, effective January 1, 1978.

Editor's note - Colorado legidative change: Colorado added new paragraph (b). There
is no counterpart to paragraph (b) in the uniform act.

Crossreferences: For secured transactions, sales of accounts, contract rights, and chattel
paper, see article 9 of thistitle; for the "Uniform Anatomical Gift Act", see part 1 of article 34 of
title 12; for limitation on liability regarding transplants and transfusion of blood, see § 13-22-
104.

4-2-103. Definitions and index of definitions. (1) In this article unless the context
otherwise requires:

(@) "Buyer" means a person who buys or contracts to buy goods.

(b) "Good faith" in the case of a merchant means honesty in fact and the observance of
reasonable commercial standards of fair dealing in the trade.

(c) "Receipt" of goods means taking physical possession of them.

(d) "Seller" means a person who sells or contracts to sell goods.

(2) Other definitions applying to this article or to specified portions thereof, and the
sections in which they appear are:

"Acceptance”. Section 4-2-606.

"Banker's credit”. Section 4-2-325.

"Between merchants'. Section 4-2-104.

"Cancellation”. Section 4-2-106 (4).

"Commercial unit". Section 4-2-105.

"Confirmed credit". Section 4-2-325.

"Conforming to contract”. Section 4-2-106.

"Contract for sale". Section 4-2-106.

"Cover". Section 4-2-712.

"Entrusting". Section 4-2-403.

"Financing agency". Section 4-2-104.

"Future goods". Section 4-2-105.

"Goods'. Section 4-2-105.

"Identification". Section 4-2-501.

"Installment contract”. Section 4-2-612.

"Letter of credit". Section 4-2-325.

"Lot". Section 4-2-105.

"Merchant". Section 4-2-104.

"Overseas'. Section 4-2-323.
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"Person in position of seller”. Section 4-2-707.

"Present sale". Section 4-2-106.

"Sale". Section 4-2-106.

"Sale on approval”. Section 4-2-326.

"Sale or return”. Section 4-2-326.

"Termination". Section 4-2-106.

(3) "Control" as provided in section 4-7-106 and the following definitions in other
articles apply to this article:

"Check". Section 4-3-104.

"Consignee". Section 4-7-102.

"Consignor". Section 4-7-102.

"Consumer goods". Section 4-9-102.

"Dishonor". Section 4-3-502.

"Draft". Section 4-3-104.

(4) In addition, article 1 of this title contains general definitions and principles of
construction and interpretation applicable throughout this article.

Source: L. 65: p. 1298, § 1. C.R.S. 1963: § 155-2-103. L. 99: (3) amended, p. 616, § 2,
effective August 4. L. 2001: (3) amended, p. 1436, 8 18, effective July 1. L. 2006: (3) amended,
p. 490, 8 3, effective September 1. L. 2007: (3) amended, p. 374, § 27, effective August 3.

Crossreferences: For the delegation of performance and assignment of rights, see § 4-2-
210.

4-2-104. Definitions: " merchant” - " between merchants' - " financing agency"”. (1)
"Merchant”" means a person who deals in goods of the kind or otherwise by his occupation holds
himself out as having knowledge or skill peculiar to the practices or goods involved in the
transaction, or to whom such knowledge or skill may be attributed by his employment of an
agent or broker or other intermediary who by his occupation holds himself out as having such
knowledge or skill.

(2) "Financing agency” means a bank, finance company, or other person who in the
ordinary course of business makes advances against goods or documents of title or who by
arrangement with either the seller or the buyer intervenes in ordinary course to make or collect
payment due or claimed under the contract for sale, as by purchasing or paying the seller's draft
or making advances against it or by merely taking it for collection whether or not documents of
tittle accompany or are associated with the draft. "Financing agency” includes also a bank or
other person who similarly intervenes between persons who are in the position of seller and
buyer in respect to the goods (section 4-2-707).

(3) "Between merchants’ means in any transaction with respect to which both parties are
chargeable with the knowledge or skill of merchants.

Source: L. 65: p. 1299, § 1. C.R.S. 1963: 8§ 155-2-104. L. 2006: (2) amended, p. 490, §
4, effective September 1.

Crossreferences. For the person in the position of aseller, see § 4-2-707.
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4-2-105. Definitions. transferability - "goods' - "future" goods - "lot"
"commercial unit". (1) "Goods' means al things (including specially manufactured goods)
which are movable at the time of identification to the contract for sale other than the money in
which the price is to be paid, investment securities (article 8 of this title), and things in action.
"Goods" aso includes the unborn young of animals and growing crops and other identified
things attached to realty as described in the section on goods to be severed from realty (section
4-2-107).

(2) Goods must be both existing and identified before any interest in them can pass.
Goods which are not both existing and identified are "future” goods. A purported present sale of
future goods or of any interest therein operates as a contract to sell.

(3) There may be asale of a part interest in existing identified goods.

(4) Anundivided share in an identified bulk of fungible goods is sufficiently identified
to be sold athough the quantity of the bulk is not determined. Any agreed proportion of such a
bulk or any quantity thereof agreed upon by number, weight, or other measure may to the extent
of the seller'sinterest in the bulk be sold to the buyer who then becomes an owner in common.

(5 "Lot" means a parcel or asingle article which is the subject matter of a separate sale
of delivery, whether or not it is sufficient to perform the contract.

(6) "Commercial unit" means such a unit of goods as by commercial usage is a single
whole for purposes of sale and division of which materially impairs its character or value on the
market or in use. A commercial unit may be asingle article (as a machine), or a set of articles (as
a suite of furniture or an assortment of sizes), or a quantity (as a bale, gross, or carload), or any
other unit treated in use or in the relevant market as a single whole.

Source: L. 65: p. 1300, 8§ 1. C.R.S. 1963: § 155-2-105.

4-2-106. Definitions: "contract” - "agreement" - "contract for sale" - "sale" -
"present sale" - "conforming" to contract - "termination” - " cancellation". (1) In this
article unless the context otherwise requires, "contract” and "agreement” are limited to those
relating to the present or future sale of goods. "Contract for sale" includes both a present sale of
goods and a contract to sell goods at a future time. A "sale€" consists in the passing of title from
the seller to the buyer for a price (section 4-2-401). A "present sale" means a sale which is
accomplished by the making of the contract.

(2) Goods or conduct including any part of a performance are "conforming” or conform
to the contract when they are in accordance with the obligations under the contract.

(3) "Termination" occurs when either party pursuant to a power created by agreement or
law puts an end to the contract otherwise than for its breach. On "termination”, al obligations
which are still executory on both sides are discharged but any right based on prior breach or
performance survives.

(4) "Cancellation" occurs when either party puts an end to the contract for breach by the
other, and its effect is the same as that of "termination”, except that the cancelling party also
retains any remedy for breach of the whole contract or any unperformed balance.

Source: L. 65: p. 1301, § 1. C.R.S. 1963: § 155-2-106.

Colorado Revised Statutes 2019 Page 15 of 350 Uncertified Printout



4-2-107. Goods to be severed from realty - recording. (1) A contract for the sale of
minerals or the like (including oil and gas) or a structure or its materials to be removed from
realty is a contract for the sale of goods within this article if they are to be severed by the seller;
but until severance, a purported present sale thereof which is not effective as a transfer of an
interest in land is effective only as a contract to sell.

(2) A contract for the sale apart from the land of growing crops or other things attached
to realty and capable of severance without material harm thereto, but not described in subsection
(1) of this section, or of timber to be cut is a contract for the sale of goods within this article,
whether the subject matter isto be severed by the buyer or by the seller even though it forms part
of the realty at the time of contracting, and the parties can by identification effect a present sale
before severance.

(3) The provisions of this section are subject to any third party rights provided by the
law relating to realty records, and the contract for sale may be executed and recorded as a
document transferring an interest in land and shall then constitute notice to third parties of the
buyer's rights under the contract for sale.

Source: L. 65: p. 1301, § 1. C.R.S. 1963: § 155-2-107. L. 77: (1) and (2) amended, p.
313, § 6, effective January 1, 1978.

PART 2

FORM, FORMATION, AND
READJUSTMENT OF CONTRACT

4-2-201. Formal requirements - statute of frauds. (1) Except as otherwise provided in
this section, a contract for the sale of goods for the price of five hundred dollars or more is not
enforceable by way of action or defense unless there is some writing sufficient to indicate that a
contract for sale has been made between the parties and signed by the party against whom
enforcement is sought or by his authorized agent or broker. A writing is not insufficient because
it omits or incorrectly states a term agreed upon, but the contract is not enforceable under this
paragraph beyond the quantity of goods shown in such writing.

(2) Between merchants, if within a reasonable time a writing in confirmation of the
contract and sufficient against the sender is received and the party receiving it has reason to
know its contents, it satisfies the requirements of subsection (1) of this section against such party
unless written notice of objection to its contents is given within ten days after it is received.

(3) A contract which does not satisfy the requirements of subsection (1) of this section
but which isvalid in other respectsis enforceable:

(@) If the goods are to be specially manufactured for the buyer and are not suitable for
sale to others in the ordinary course of the seller's business and the seller, before notice of
repudiation is received and under circumstances which reasonably indicate that the goods are for
the buyer, has made either a substantial beginning of their manufacture or commitments for their
procurement; or

(b) If the party against whom enforcement is sought admits in his pleading, testimony, or
otherwise in court that a contract for sale was made, but the contract is not enforceable under this
provision beyond the quantity of goods admitted; or
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(c) With respect to goods for which payment has been made and accepted or which have
been received and accepted (section 4-2-606).

Source: L. 65: p. 1302, 8§ 1. C.R.S. 1963: § 155-2-201.
Crossreferences. For what constitutes acceptance of goods, see § 4-2-606.

4-2-202. Final written expression - parol or extrinsic evidence. Terms with respect to
which the confirmatory memoranda of the parties agree or which are otherwise set forth in a
writing intended by the parties as a final expression of their agreement with respect to such terms
as are included therein, may not be contradicted by evidence of any prior agreement or of a
contemporaneous oral agreement but may be explained or supplemented:

() By course of dealing, usage of trade, or by course of performance (section 4-1-303);
and

(b) By evidence of consistent additional terms unless the court finds the writing to have
been intended also as a complete and exclusive statement of the terms of the agreement.

Source: L. 65: p. 1303, § 1. C.R.S. 1963: 8§ 155-2-202. L. 2006: (a) amended, p. 490, 8§
5, effective September 1.

Crossreferences. For the course of performance or practical construction, see § 4-2-208.

4-2-203. Sealsinoperative. The affixing of a seal to a writing evidencing a contract for
sale or an offer to buy or sell goods does not constitute the writing a sealed instrument, and the
law with respect to sealed instruments does not apply to such a contract or offer.

Source: L. 65: p. 1303, 8§ 1. C.R.S. 1963: § 155-2-203.

4-2-204. Formation in general. (1) A contract for sale of goods may be made in any
manner sufficient to show agreement, including conduct by both parties which recognizes the
existence of such a contract.

(2) An agreement sufficient to constitute a contract for sale may be found even though
the moment of its making is undetermined.

(3) Even though one or more terms are left open, a contract for sale does not fail for
indefiniteness if the parties have intended to make a contract and there is a reasonably certain
basis for giving an appropriate remedy.

Source: L. 65: p. 1303, § 1. C.R.S. 1963: § 155-2-204.

4-2-205. Firm offers. An offer by a merchant to buy or sell goods in a signed writing
which by its terms gives assurance that it will be held open is not revocable, for lack of
consideration, during the time stated or, if no time is stated, for a reasonable time, but in no
event may such period of irrevocability exceed three months; but any such term of assurance on
aform supplied by the offeree must be separately signed by the offeror.
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Source: L. 65: p. 1303, 8§ 1. C.R.S. 1963: § 155-2-205.

4-2-206. Offer and acceptance in formation of contract. (1) Unless otherwise
unambiguously indicated by the language or circumstances:

(& An offer to make a contract shall be construed as inviting acceptance in any manner
and by any medium reasonabl e in the circumstances,

(b) An order or other offer to buy goods for prompt or current shipment shall be
construed as inviting acceptance either by a prompt promise to ship or by the prompt or current
shipment of conforming or nonconforming goods, but such a shipment of nonconforming goods
does not constitute an acceptance if the seller seasonably notifies the buyer that the shipment is
offered only as an accommodation to the buyer.

(2) Where the beginning of arequested performance is a reasonable mode of acceptance,
an offeror who is not notified of acceptance within a reasonable time may treat the offer as
having lapsed before acceptance.

Source: L. 65: p. 1304, § 1. C.R.S. 1963: § 155-2-206.

4-2-207. Additional terms in acceptance or confirmation. (1) A definite and
seasonable expression of acceptance or a written confirmation which is sent within a reasonable
time, operates as an acceptance even though it states terms additional to or different from those
offered or agreed upon, unless acceptance is expressly made conditional on assent to the
additional or different terms.

(2) The additional terms are to be construed as proposals for addition to the contract.
Between merchants such terms become part of the contract unless:

(&) The offer expressly limits acceptance to the terms of the offer;

(b) They materially alter it; or

(c) Naotification of objection to them has already been given or is given within a
reasonabl e time after notice of them isreceived.

(3) Conduct by both parties which recognizes the existence of a contract is sufficient to
establish a contract for sale athough the writings of the parties do not otherwise establish a
contract. In such case, the terms of the particular contract consist of those terms on which the
writings of the parties agree, together with any supplementary terms incorporated under any
other provisions of thistitle.

Source: L. 65: p. 1304, 8§ 1. C.R.S. 1963: § 155-2-207.

4-2-208. Course of performance or practical construction. (1) Where the contract for
sale involves repeated occasions for performance by either party with knowledge of the nature of
the performance and opportunity for objection to it by the other, any course of performance
accepted or acquiesced in without objection shall be relevant to determine the meaning of the
agreement.

(2) The express terms of the agreement and any such course of performance, as well as
any course of dealing and usage of trade, shall be construed whenever reasonable as consistent
with each other; but when such construction is unreasonable, express terms shall control course
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of performance and course of performance shall control both course of dealing and usage of
trade (section 4-1-303).

(3) Subject to the provisions of section 4-2-209 on modification and waiver, such course
of performance shall be relevant to show a waiver or modification of any term inconsistent with
such course of performance.

Source: L. 65: p. 1304, 8 1. C.R.S. 1963: § 155-2-208. L. 2006: (2) amended, p. 490, §
6, effective September 1.

4-2-209. Modification, rescission, and waiver. (1) An agreement modifying a contract
within this article needs no consideration to be binding.

(2) A signed agreement which excludes modification or rescission except by a signed
writing cannot be otherwise modified or rescinded, but except as between merchants such a
requirement on aform supplied by the merchant must be separately signed by the other party.

(3) Therequirements of the statute of frauds section of this article (section 4-2-201) must
be satisfied if the contract as modified is within its provisions.

(4) Although an attempt at modification or rescission does not satisfy the requirements
of subsection (2) or (3) of this section, it can operate as awaiver.

(5) A party who has made a waiver affecting an executory portion of the contract may
retract the waiver by reasonable notification received by the other party that strict performance
will be required of any term waived, unless the retraction would be unjust in view of a material
change of position in reliance on the waiver.

Source: L. 65: p. 1305, § 1. C.R.S. 1963: § 155-2-209.

4-2-210. Delegation of performance - assignment of rights. (1) A party may perform
his duty through a delegate unless otherwise agreed or unless the other party has a substantial
interest in having his origina promisor perform or control the acts required by the contract. No
delegation of performance relieves the party delegating of any duty to perform or any liability
for breach.

(2) Except as otherwise provided in section 4-9-406, unless otherwise agreed, all rights
of either seller or buyer can be assigned except where the assignment would materially change
the duty of the other party, or increase materially the burden or risk imposed on him or her by his
or her contract, or impair materially his or her chance of obtaining return performance. A right to
damages for breach of the whole contract or aright arising out of the assignor's due performance
of hisor her entire obligation can be assigned despite agreement otherwise.

(2.5) The creation, attachment, perfection, or enforcement of a security interest in the
seller's interest under a contract is not a transfer that materially changes the duty of or increases
materially the burden or risk imposed on the buyer or impairs materially the buyer's chance of
obtaining return performance within the purview of subsection (2) of this section unless, and
then only to the extent that enforcement actually results in a delegation of material performance
of the seller. Even in that event, the creation, attachment, perfection, and enforcement of the
security interest remain effective, but (i) the seller is liable to the buyer for damages caused by
the delegation to the extent that the damages could not reasonably be prevented by the buyer,
and (ii) a court having jurisdiction may grant other appropriate relief, including cancellation of
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the contract for sale or an injunction against enforcement of the security interest or
consummation of the enforcement.

(3) Unless the circumstances indicate the contrary, a prohibition of assignment of "the
contract" is to be construed as barring only the delegation to the assignee of the assignor's
performance.

(4) An assignment of "the contract” or of "all my rights under the contract” or an
assignment in similar general terms is an assignment of rights and unless the language or the
circumstances (as in an assignment for security) indicate the contrary, it is a delegation of
performance of the duties of the assignor and its acceptance by the assignee constitutes a
promise by him to perform those duties. This promise is enforceable by either the assignor or the
other party to the original contract.

(5) The other party may treat any assignment which delegates performance as creating
reasonable grounds for insecurity and may without prejudice to his rights against the assignor
demand assurances from the assignee (section 4-2-609).

Source: L. 65: p. 1305, § 1. C.R.S. 1963: § 155-2-210. L. 2001: (2) amended and (2.5)
added, p. 1436, § 19, effective duly 1.

PART 3
GENERAL OBLIGATION AND CONSTRUCTION OF CONTRACT

4-2-301. General obligations of parties. The obligation of the seller is to transfer and
deliver and that of the buyer isto accept and pay in accordance with the contract.

Source: L. 65: p. 1306, 8 1. C.R.S. 1963: § 155-2-301.

4-2-302. Unconscionable contract or clause. (1) If the court, as a matter of law, finds
the contract or any clause of the contract to have been unconscionable at the time it was made,
the court may refuse to enforce the contract, or it may enforce the remainder of the contract
without the unconscionable clause, or it may so limit the application of any unconscionable
clause as to avoid any unconscionable result.

(2) When it isclaimed or appearsto the court that the contract or any clause thereof may
be unconscionable, the parties shall be afforded a reasonable opportunity to present evidence as
to its commercial setting, purpose, and effect, to aid the court in making the determination.

Source: L. 65: p. 1306, § 1. C.R.S. 1963: § 155-2-302.

4-2-303. Allocation or division of risks. Where this article allocates arisk or a burden
as between the parties "unless otherwise agreed”, the agreement may not only shift the allocation
but may also divide the risk or burden.

Source: L. 65: p. 1307, 8§ 1. C.R.S. 1963: § 155-2-303.
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4-2-304. Price payable in money, goods, realty, or otherwise. (1) The price can be
made payable in money or otherwise. If it is payable in whole or in part in goods, each party is a
seller of the goods which he isto transfer.

(2) Even though all or part of the price is payable in an interest in realty, the transfer of
the goods and the seller's obligations with reference to them are subject to this article, but not the
transfer of the interest in realty or the transferor's obligations in connection therewith.

Source: L. 65: p. 1307, § 1. C.R.S. 1963: § 155-2-304.

4-2-305. Open priceterm. (1) The partiesif they so intend can conclude a contract for
sale even though the price is not settled. In such a case the price is a reasonable price at the time
for delivery if:

(&) Nothingissaid asto price; or

(b) The priceisleft to be agreed by the parties and they fail to agree; or

(c) The priceisto be fixed in terms of some agreed market or other standard as set or
recorded by athird person or agency and it is not so set or recorded.

(2) A priceto be fixed by the seller or by the buyer means a price for him to fix in good
faith.

(3) When a price left to be fixed otherwise than by agreement of the parties fails to be
fixed through fault of one party, the other may at his option treat the contract as cancelled or
himself fix areasonable price.

(4) Where, however, the parties intend not to be bound unless the price be fixed or
agreed and it is not fixed or agreed, there is no contract. In such a case, the buyer must return any
goods aready received or if unable so to do must pay their reasonable value a the time of
delivery and the seller must return any portion of the price paid on account.

Source: L. 65: p. 1307, 8§ 1. C.R.S. 1963: § 155-2-305.

4-2-306. Output, requirements, and exclusive dealings. (1) A term which measures
the quantity by the output of the seller or the requirements of the buyer, means such actual
output or requirements as may occur in good faith; except that no quantity unreasonably
disproportionate to any stated estimate or, in the absence of a stated estimate, to any normal or
otherwise comparable prior output or requirements, may be tendered or demanded.

(2) A lawful agreement by either the seller or the buyer for exclusive dealing in the kind
of goods concerned imposes, unless otherwise agreed, an obligation by the seller to use best
efforts to supply the goods and by the buyer to use best efforts to promote their sale.

Source: L. 65: p. 1307, 8 1. C.R.S. 1963: § 155-2-306.

4-2-307. Delivery in single lot or several lots. Unless otherwise agreed all goods called
for by a contract for sale must be tendered in a single delivery, and payment is due only on such
tender; but where the circumstances give either party the right to make or demand delivery in
lots, the price, if it can be apportioned, may be demanded for each lot.

Source: L. 65: p. 1308, § 1. C.R.S. 1963: § 155-2-307.
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4-2-308. Absence of specified placefor delivery. Unless otherwise agreed:

(@) The place for delivery of goods is the seller's place of business or if he has none his
residence; but

(b) Inacontract for sale of identified goods which to the knowledge of the parties at the
time of contracting are in some other place, that place is the place for their delivery; and

(c) Documents of title may be delivered through customary banking channels.

Source: L. 65: p. 1308, § 1. C.R.S. 1963: § 155-2-308.

4-2-309. Absence of specific time provisions - notice of termination. (1) The time for
shipment or delivery or any other action under a contract, if not provided in this article or agreed
upon, shall be areasonable time.

(2) Where the contract provides for successive performances but is indefinite in
duration, it is valid for a reasonable time but, unless otherwise agreed, may be terminated at any
time by either party.

(3) Termination of a contract by one party except on the happening of an agreed event
requires that reasonable notification be received by the other party, and an agreement dispensing
with notification isinvalid if its operation would be unconscionable.

Source: L. 65: p. 1308, § 1. C.R.S. 1963: § 155-2-309.

4-2-310. Open time for payment or running of credit - authority to ship under
reser vation. Unless otherwise agreed:

(@) Payment is due at the time and place at which the buyer is to receive the goods, even
though the place of shipment is the place of delivery; and

(b) If the seller is authorized to send the goods, he may ship them under reservation, and
may tender the documents of title, but the buyer may inspect the goods after their arrival before
payment is due, unless such inspection is inconsistent with the terms of the contract (section 4-2-
513); and

(c) If delivery is authorized and made by way of documents of title otherwise than by
subsection (b) of this section, then payment is due, regardiess of where the goods are to be
received, (i) at the time and place at which the buyer is to receive delivery of the tangible
documents, or (ii) at the time the buyer is to receive delivery of the electronic documents and at
the seller's place of business or, if none, the seller's residence; and

(d) Where the seller is required or authorized to ship the goods on credit, the credit
period runs from the time of shipment, but postdating the invoice or delaying its dispatch will
correspondingly delay the starting of the credit period.

Source: L. 65: p. 1308, § 1. C.R.S. 1963: § 155-2-310. L. 2006: (c) amended, p. 491, 8
7, effective September 1.

4-2-311. Options and cooperation respecting performance. (1) An agreement for sale

which is otherwise sufficiently definite (subsection (3) of section 4-2-204) to be a contract is not
made invalid by the fact that it leaves particulars of performance to be specified by one of the
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parties. Any such specification must be made in good faith and within limits set by commercial
reasonableness.

(2) Unless otherwise agreed specifications relating to assortment of the goods are at the
buyer's option, and except as otherwise provided in subsections (1)(c) and (3) of section 4-2-319,
specifications or arrangements relating to shipment are at the seller's option.

(3) Where such specification would materially affect the other party's performance but is
not seasonably made, or where one party's cooperation is necessary to the agreed performance of
the other but is not seasonably forthcoming, the other party in addition to all other remedies:

(a) Isexcused for any resulting delay in his own performance; and

(b) May also either proceed to perform in any reasonable manner or after the time for a
material part of his own performance treat the failure to specify or to cooperate as a breach by
failure to deliver or accept the goods.

Source: L. 65: p. 1309, § 1. C.R.S. 1963: § 155-2-311.
Crossreferences. For the F.O.B. and F.A.S. terms, see § 4-2-319 (1)(c) and (3).

4-2-312. Warranty of title and against infringement - buyer's obligation against
infringement. (1) Subject to subsection (2) of this section, there is in a contract for sale a
warranty by the seller that:

(&) Thetitle conveyed shall be good, and its transfer rightful; and

(b) The goods shall be delivered free from any security interest or other lien or
encumbrance of which the buyer at the time of contracting has no knowledge.

(2) A warranty under subsection (1) of this section will be excluded or modified only by
specific language or by circumstances which give the buyer reason to know that the person
selling does not claim title in himself or that he is purporting to sell only such right or title as he
or athird person may have.

(3) Unless otherwise agreed, a seller who is a merchant regularly dealing in goods of the
kind warrants that the goods shall be delivered free of the rightful claim of any third person by
way of infringement or the like, but a buyer who furnishes specifications to the seller must hold
the seler harmless against any such clam which arises out of compliance with the
specifications.

Source: L. 65: p. 1309, § 1. C.R.S. 1963: § 155-2-312.

4-2-313. Express warranties by affirmation, promise, description, sample. (1)
Express warranties by the seller are created as follows:

(@ Any affirmation of fact or promise made by the seller to the buyer which relates to
the goods and becomes part of the basis of the bargain creates an express warranty that the goods
shall conform to the affirmation or promise.

(b) Any description of the goods which is made part of the basis of the bargain creates an
express warranty that the goods shall conform to the description.

(c) Any sample or model which is made part of the basis of the bargain creates an
express warranty that the whole of the goods shall conform to the sample or model.
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(2) It isnot necessary to the creation of an express warranty that the seller use formal
words such as "warrant" or "guarantee” or that he have a specific intention to make a warranty,
but an affirmation merely of the value of the goods or a statement purporting to be merely the
seller's opinion or commendation of the goods does not create awarranty.

Source: L. 65: p. 1310, 8§ 1. C.R.S. 1963: § 155-2-313.
Crossreferences. For warranties relating to motor vehicles, see article 10 of title 42.

4-2-314. Implied warranty - merchantability - usage of trade. (1) Unless excluded or
modified (section 4-2-316), a warranty that the goods shall be merchantable is implied in a
contract for their sale if the seller is a merchant with respect to goods of that kind. Under this
section, the serving for value of food or drink to be consumed either on the premises or
elsewhereisasale.

(2) Goods to be merchantable must be at least such as:

(a) Passwithout objection in the trade under the contract description; and

(b) Inthe case of fungible goods, are of fair average quality within the description; and

(c) Arefit for the ordinary purposes for which such goods are used; and

(d) Run, within the variations permitted by the agreement, of even kind, quality, and
quantity within each unit and among all unitsinvolved; and

(e) Areadequately contained, packaged, and labeled as the agreement may require; and

(f) Conform to the promises or affirmations of fact made on the container or label if any.

(3) Unless excluded or modified (section 4-2-316), other implied warranties may arise
from course of dealing or usage of trade.

Source: L. 65: p. 1310, § 1. C.R.S. 1963: § 155-2-314.

4-2-315. Implied warranty - fitness for particular purpose. Where the seller at the
time of contracting has reason to know any particular purpose for which the goods are required
and that the buyer is relying on the seller's skill or judgment to select or furnish suitable goods,
there is, unless excluded or modified under section 4-2-316, an implied warranty that the goods
shall befit for such purpose.

Source: L. 65: p. 1311, § 1. C.R.S. 1963: § 155-2-315.

4-2-316. Exclusion or modification of warranties. (1) Words or conduct relevant to
the creation of an express warranty and words or conduct tending to negate or limit warranty
shall be construed wherever reasonable as consistent with each other; but subject to the
provisions of this article on parol or extrinsic evidence (section 4-2-202), negation or limitation
isinoperative to the extent that such construction is unreasonable.

(2) Subject to subsection (3) of this section, to exclude or modify the implied warranty
of merchantability or any part of it, the language must mention merchantability and in case of a
writing must be conspicuous, and to exclude or modify any implied warranty of fitness the
exclusion must be by a writing and conspicuous. Language to exclude all implied warranties of
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fitness is sufficient if it states, for example, that "There are no warranties which extend beyond
the description on the face hereof."

(3) Notwithstanding subsection (2) of this section:

(@) Unless the circumstances indicate otherwise, all implied warranties are excluded by
expressions like "as is", "with all faults’, or other language which in common understanding
calls the buyer's attention to the exclusion of warranties and makes plain that thereis no implied
warranty; and

(b) When the buyer before entering into the contract has examined the goods or the
sample or model as fully as he desired or has refused to examine the goods, there is no implied
warranty with regard to defects which an examination ought in the circumstances to have
revealed to him; and

(c) Animplied warranty can also be excluded or modified by course of dealing or course
of performance or usage of trade.

(4) Remedies for breach of warranty can be limited in accordance with the provisions of
this article on liquidation or limitation of damages and on contractual modification of remedy
(sections 4-2-718 and 4-2-719).

Source: L. 65: p. 1311, § 1. C.R.S. 1963: § 155-2-316.

4-2-317. Cumulation and conflict of warranties express or implied. Warranties
whether express or implied shall be construed as consistent with each other and as cumulative,
but if such construction is unreasonable, the intention of the parties shall determine which
warranty is dominant. In ascertaining that intention the following rules apply:

(@) Exact or technical specifications displace an inconsistent sample or model or generd
language of description.

(b) A sample from an existing bulk displaces inconsistent genera language of
description.

(c) Express warranties displace inconsistent implied warranties other than an implied
warranty of fitness for a particular purpose.

Source: L. 65: p. 1312, 8 1. C.R.S. 1963: § 155-2-317.

4-2-318. Third party beneficiaries of warranties express or implied. A seller's
warranty whether express or implied extends to any person who may reasonably be expected to
use, consume, or be affected by the goods and who is injured by breach of the warranty. A seller
may not exclude or limit the operation of this section.

Source: L. 65: p. 1312, 8§ 1. C.R.S. 1963: § 155-2-318.
Editor's note - Colorado legisative change: Colorado changed "natural person who is

in the family or household of his buyer or who is aguest in his homeif it is reasonable to expect
that such person may" to read "person who may reasonably be expected to".
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4-2-319. F.O.B. and F.A.S. terms. (1) Unless otherwise agreed the term F.O.B. (which
means "free on board") at a named place, even though used only in connection with the stated
price, is adelivery term under which:

(& When the term is F.O.B. the place of shipment, the seller must at that place ship the
goods in the manner provided in this article (section 4-2-504) and bear the expense and risk of
putting them into the possession of the carrier; or

(b) When the term is F.O.B. the place of destination, the seller must at his own expense
and risk transport the goods to that place and there tender delivery of them in the manner
provided in this article (section 4-2-503);

(c) When under either paragraph (a) or (b) of this subsection the term is aso F.O.B.
vessel, car, or other vehicle, the seller must in addition at his own expense and risk load the
goods on board. If thetermis F.O.B. vessdl the buyer must name the vessel and in an appropriate
case the seller must comply with the provisions of this article on the form of bill of lading
(section 4-2-323).

(2) Unless otherwise agreed, the term F.A.S. vessel (which means "free dongside”) at a
named port, even though used only in connection with the stated price, is a delivery term under
which the seller must:

(@) At his own expense and risk deliver the goods alongside the vessel in the manner
usual in that port or on adock designated and provided by the buyer; and

(b) Obtain and tender a receipt for the goods in exchange for which the carrier is under a
duty to issue a bill of lading.

(3) Unless otherwise agreed in any case falling within subsection (1)(a) or (1)(c) or
subsection (2) of this section, the buyer must seasonably give any needed instructions for making
delivery, including when the term is F.A.S. or F.O.B. the loading berth of the vessel and in an
appropriate case its name and sailing date. The seller may treat the failure of needed instructions
as afailure of cooperation under this article (section 4-2-311). He may aso at his option move
the goods in any reasonable manner preparatory to delivery or shipment.

(4) Under the term "F.O.B. vessal” or "F.A.S.", unless otherwise agreed, the buyer must
make payment against tender of the required documents and the seller may not tender nor the
buyer demand delivery of the goods in substitution for the documents.

Source: L. 65: p. 1313, § 1. C.R.S. 1963: § 155-2-319.

4-2-320. C.I.F.and C. & F.terms. (1) Theterm "C.I.F." means that the price includes
in alump sum the cost of the goods and the insurance and freight to the named destination. The
terem "C. & F." or "C.F." means that the price so includes cost and freight to the named
destination.

(2) Unless otherwise agreed and even though used only in connection with the stated
price and destination, the term "C.I.F. destination” or its equivalent requires the seller at his own
expense and risk to:

() Put the goods into the possession of a carrier at the port for shipment and obtain a
negotiable bill or bills of lading covering the entire transportation to the named destination; and

(b) Load the goods and obtain a receipt from the carrier (which may be contained in the
bill of lading) showing that the freight has been paid or provided for; and
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(c) Obtain apolicy or certificate of insurance, including any war risk insurance, of akind
and on terms then current at the port of shipment in the usual amount, in the currency of the
contract, shown to cover the same goods covered by the bill of lading and providing for payment
of loss to the order of the buyer or for the account of whom it may concern; but the seller may
add to the price the amount of the premium for any such war risk insurance; and

(d) Prepare an invoice of the goods and procure any other documents required to effect
shipment or to comply with the contract; and

(e) Forward and tender with commercial promptness all the documents in due form and
with any indorsement necessary to perfect the buyer's rights.

(3) Unless otherwise agreed the term "C. & F." or its equivalent has the same effect and
imposes upon the seller the same obligations and risks as a"C.I.F." term except the obligation as
to insurance.

(4) Under theterm "C.I.LF." or "C. & F.", unless otherwise agreed, the buyer must make
payment against tender of the required documents and the seller may not tender nor the buyer
demand delivery of the goods in substitution for the documents.

Source: L. 65: p. 1314, 8§ 1. C.R.S. 1963: § 155-2-320.

4-2-321. C.I.F.or C. & F.-"net landed weights" - " payment on arrival" - warranty
of condition on arrival. Under a contract containingaterm "C.I.LF." or "C. & F.":

(1) Where the price is based on or is to be adjusted