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(A) confinement for more than six months or 
death; or 

(B) confinement for six months or less and a 
dishonorable or bad-conduct discharge or dis-
missal. 

(b) In a case involving an accused who has de-
pendents, the convening authority or other per-
son acting under section 860 of this title (article 
60) may waive any or all of the forfeitures of pay 
and allowances required by subsection (a) for a 
period not to exceed six months. Any amount of 
pay or allowances that, except for a waiver 
under this subsection, would be forfeited shall 
be paid, as the convening authority or other per-
son taking action directs, to the dependents of 
the accused. 

(c) If the sentence of a member who forfeits 
pay and allowances under subsection (a) is set 
aside or disapproved or, as finally approved, does 
not provide for a punishment referred to in sub-
section (a)(2), the member shall be paid the pay 
and allowances which the member would have 
been paid, except for the forfeiture, for the pe-
riod during which the forfeiture was in effect. 

(Added Pub. L. 104–106, div. A, title XI, 
§ 1122(a)(1), Feb. 10, 1996, 110 Stat. 463; amended 
Pub. L. 104–201, div. A, title X, § 1068(a)(1), Sept. 
23, 1996, 110 Stat. 2655; Pub. L. 105–85, div. A, title 
X, § 1073(a)(9), Nov. 18, 1997, 111 Stat. 1900.) 

AMENDMENTS 

1997—Subsec. (a)(1). Pub. L. 105–85 substituted ‘‘for-
feiture of pay, or of pay and allowances, due that mem-
ber’’ for ‘‘forfeiture of pay and (if adjudged by a general 
court-martial) allowances due that member’’ in first 
sentence. 

1996—Subsec. (a)(1). Pub. L. 104–201, § 1068(a)(1)(B), 
substituted ‘‘two-thirds of all pay’’ for ‘‘two-thirds of 
all pay and allowances’’ in third sentence. 

Pub. L. 104–201, § 1068(a)(1)(A), which directed amend-
ment of first sentence by inserting ‘‘(if adjudged by a 
general court-martial)’’ after ‘‘all pay and’’, was exe-
cuted by making the insertion after ‘‘of pay and’’ in 
first sentence to reflect the probable intent of Con-
gress. 

EFFECTIVE DATE OF 1996 AMENDMENT 

Section 1068(a)(2) of Pub. L. 104–201 provided that: 
‘‘The amendments made by paragraph (1) [amending 
this section] shall take effect as of April 1, 1996, and 
shall apply to any case in which a sentence is adjudged 
by a court-martial on or after that date.’’ 

EFFECTIVE DATE 

Section 1122(b) of Pub. L. 104–106 provided that: ‘‘The 
section (article) added by the amendment made by sub-
section (a)(1) [this section] shall apply to a case in 
which a sentence is adjudged by a court-martial on or 
after the first day of the first month that begins at 
least 30 days after the date of the enactment of this Act 
[Feb. 10, 1996].’’ 
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AMENDMENTS 

1996—Pub. L. 104–106, div. A, title XI, § 1133(a)(2), Feb. 
10, 1996, 110 Stat. 466, added item 876b. 

1994—Pub. L. 103–337, div. A, title IX, § 924(c)(4)(C), 
Oct. 5, 1994, 108 Stat. 2832, substituted ‘‘Court of Crimi-
nal Appeals’’ for ‘‘Court of Military Review’’ in item 
866 and ‘‘Court of Appeals for the Armed Forces’’ for 
‘‘Court of Military Appeals’’ in item 867. 

1990—Pub. L. 101–510, div. A, title XIV, § 1484(i)(1), 
Nov. 5, 1990, 104 Stat. 1718, added item 867a. 

1983—Pub. L. 98–209, §§ 5(a)(2), (b)(2), (c)(2), (h)(2), 
6(d)(2), 7(a)(2), Dec. 6, 1983, 97 Stat. 1397, 1398, 1400–1402, 
substituted ‘‘Post-trial Procedure and Review of 
Courts-Martial’’ for ‘‘Review of Courts-Martial’’ as sub-
chapter heading, ‘‘Action by the convening authority’’ 
for ‘‘Initial action on the record’’ in item 860, ‘‘Waiver 
or withdrawal of appeal’’ for ‘‘Same—General court- 
martial records’’ in item 861, ‘‘Appeal by the United 
States’’ for ‘‘Reconsideration and revision’’ in item 862, 
‘‘Review by a judge advocate’’ for ‘‘Approval by the 
convening authority’’ in item 864, and ‘‘Disposition of 
records’’ for ‘‘Disposition of records after review by the 
convening authority’’ in item 865. 

1981—Pub. L. 97–81, § 2(c)(2), Nov. 20, 1981, 95 Stat. 1087, 
added item 876a. 

1968—Pub. L. 90–632, § 2(25), Oct. 24, 1968, 82 Stat. 1341, 
substituted ‘‘Court of Military Review’’ for ‘‘board of 
review’’ in item 866 (article 66). 

§ 859. Art. 59. Error of law; lesser included of-
fense 

(a) A finding or sentence of a court-martial 
may not be held incorrect on the ground of an 
error of law unless the error materially preju-
dices the substantial rights of the accused. 

(b) Any reviewing authority with the power to 
approve or affirm a finding of guilty may ap-
prove or affirm, instead, so much of the finding 
as includes a lesser included offense. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 57.) 

HISTORICAL AND REVISION NOTES 

Revised 
section 

Source (U.S. Code) Source (Statutes at Large) 

859(a) ......
859(b) ......

50:646(a). 
50:646(b). 

May 5, 1950, ch. 169, § 1 
(Art. 59), 64 Stat. 127. 

The word ‘‘may’’ is substituted for the word ‘‘shall’’. 

§ 860. Art. 60. Action by the convening authority 

(a) The findings and sentence of a court-mar-
tial shall be reported promptly to the convening 
authority after the announcement of the sen-
tence. 
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(b)(1) The accused may submit to the conven-
ing authority matters for consideration by the 
convening authority with respect to the findings 
and the sentence. Any such submission shall be 
in writing. Except in a summary court-martial 
case, such a submission shall be made within 10 
days after the accused has been given an authen-
ticated record of trial and, if applicable, the rec-
ommendation of the staff judge advocate or 
legal officer under subsection (d). In a summary 
court-martial case, such a submission shall be 
made within seven days after the sentence is an-
nounced. 

(2) If the accused shows that additional time is 
required for the accused to submit such matters, 
the convening authority or other person taking 
action under this section, for good cause, may 
extend the applicable period under paragraph (1) 
for not more than an additional 20 days. 

(3) In a summary court-martial case, the ac-
cused shall be promptly provided a copy of the 
record of trial for use in preparing a submission 
authorized by paragraph (1). 

(4) The accused may waive his right to make 
a submission to the convening authority under 
paragraph (1). Such a waiver must be made in 
writing and may not be revoked. For the pur-
poses of subsection (c)(2), the time within which 
the accused may make a submission under this 
subsection shall be deemed to have expired upon 
the submission of such a waiver to the conven-
ing authority. 

(c)(1) The authority under this section to mod-
ify the findings and sentence of a court-martial 
is a matter of command prerogative involving 
the sole discretion of the convening authority. 
Under regulations of the Secretary concerned, a 
commissioned officer commanding for the time 
being, a successor in command, or any person 
exercising general court-martial jurisdiction 
may act under this section in place of the con-
vening authority. 

(2) Action on the sentence of a court-martial 
shall be taken by the convening authority or by 
another person authorized to act under this sec-
tion. Subject to regulations of the Secretary 
concerned, such action may be taken only after 
consideration of any matters submitted by the 
accused under subsection (b) or after the time 
for submitting such matters expires, whichever 
is earlier. The convening authority or other per-
son taking such action, in his sole discretion, 
may approve, disapprove, commute, or suspend 
the sentence in whole or in part. 

(3) Action on the findings of a court-martial 
by the convening authority or other person act-
ing on the sentence is not required. However, 
such person, in his sole discretion, may— 

(A) dismiss any charge or specification by 
setting aside a finding of guilty thereto; or 

(B) change a finding of guilty to a charge or 
specification to a finding of guilty to an of-
fense that is a lesser included offense of the of-
fense stated in the charge or specification. 

(d) Before acting under this section on any 
general court-martial case or any special court- 
martial case that includes a bad-conduct dis-
charge, the convening authority or other person 
taking action under this section shall obtain 
and consider the written recommendation of his 
staff judge advocate or legal officer. The conven-

ing authority or other person taking action 
under this section shall refer the record of trial 
to his staff judge advocate or legal officer, and 
the staff judge advocate or legal officer shall use 
such record in the preparation of his recom-
mendation. The recommendation of the staff 
judge advocate or legal officer shall include such 
matters as the President may prescribe by regu-
lation and shall be served on the accused, who 
may submit any matter in response under sub-
section (b). Failure to object in the response to 
the recommendation or to any matter attached 
to the recommendation waives the right to ob-
ject thereto. 

(e)(1) The convening authority or other person 
taking action under this section, in his sole dis-
cretion, may order a proceeding in revision or a 
rehearing. 

(2) A proceeding in revision may be ordered if 
there is an apparent error or omission in the 
record or if the record shows improper or incon-
sistent action by a court-martial with respect to 
the findings or sentence that can be rectified 
without material prejudice to the substantial 
rights of the accused. In no case, however, may 
a proceeding in revision— 

(A) reconsider a finding of not guilty of any 
specification or a ruling which amounts to a 
finding of not guilty; 

(B) reconsider a finding of not guilty of any 
charge, unless there has been a finding of 
guilty under a specification laid under that 
charge, which sufficiently alleges a violation 
of some article of this chapter; or 

(C) increase the severity of the sentence un-
less the sentence prescribed for the offense is 
mandatory. 

(3) A rehearing may be ordered by the conven-
ing authority or other person taking action 
under this section if he disapproves the findings 
and sentence and states the reasons for dis-
approval of the findings. If such person dis-
approves the findings and sentence and does not 
order a rehearing, he shall dismiss the charges. 
A rehearing as to the findings may not be or-
dered where there is a lack of sufficient evidence 
in the record to support the findings. A rehear-
ing as to the sentence may be ordered if the con-
vening authority or other person taking action 
under this subsection disapproves the sentence. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 57; Pub. L. 
98–209, § 5(a)(1), Dec. 6, 1983, 97 Stat. 1395; Pub. L. 
99–661, div. A, title VIII, § 806(a)–(c), Nov. 14, 1986, 
100 Stat. 3908, 3909; Pub. L. 104–106, div. A, title 
XI, § 1132, Feb. 10, 1996, 110 Stat. 464.) 

HISTORICAL AND REVISION NOTES 

Revised 
section 

Source (U.S. Code) Source (Statutes at Large) 

860 .......... 50:647. May 5, 1950, ch. 169, § 1 
(Art. 60), 64 Stat. 127. 

The word ‘‘a’’ is substituted for the word ‘‘every’’. 
The word ‘‘by’’ before the words ‘‘any officer’’ is omit-
ted as surplusage. The word ‘‘person’’ is substituted for 
the word ‘‘officer’’ before the words ‘‘who convened’’, 
since, under sections 823 and 824 of this title (articles 23 
and 24), noncommissioned officers who are ‘‘officers in 
charge’’ may convene special and summary courts-mar-
tial. 
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AMENDMENTS 

1996—Subsec. (b)(1). Pub. L. 104–106 inserted after first 
sentence ‘‘Any such submission shall be in writing.’’ 

1986—Subsec. (b)(1). Pub. L. 99–661, § 806(a)(3), amend-
ed par. (1) generally. Prior to amendment, par. (1) read 
as follows: ‘‘Within 30 days after the sentence of a gen-
eral court-martial or of a special court-martial which 
has adjudged a bad-conduct discharge has been an-
nounced, the accused may submit to the convening au-
thority matters for consideration by the convening au-
thority with respect to the findings and the sentence. 
In the case of all other special courts-martial, the ac-
cused may make such a submission to the convening 
authority within 20 days after the sentence is an-
nounced. In the case of all summary courts-martial the 
accused may make such a submission to the convening 
authority within seven days after the sentence is an-
nounced. If the accused shows that additional time is 
required for the accused to submit such matters, the 
convening authority or other person taking action 
under this section, for good cause, may extend the pe-
riod— 

‘‘(A) in the case of a general court-martial or a spe-
cial court-martial which has adjudged a bad-conduct 
discharge, for not more than an additional 20 days; 
and 

‘‘(B) in the case of all other courts-martial, for not 
more than an additional 10 days.’’ 
Subsec. (b)(2). Pub. L. 99–661, § 806(a)(2), (3), added par. 

(2). Former par. (2) redesignated (3). 
Subsec. (b)(3). Pub. L. 99–661, § 806(a)(1), (2), redesig-

nated par. (2) as (3), inserted a comma after ‘‘case’’, and 
struck out former par. (3) which read as follows: ‘‘In no 
event shall the accused in any general or special court- 
martial case have less than a seven-day period after the 
day on which a copy of the authenticated record of 
trial has been given to him within which to make a 
submission under paragraph (1). The convening author-
ity or other person taking action on the case, for good 
cause, may extend this period for up to an additional 10 
days.’’ 

Subsec. (c)(2). Pub. L. 99–661, § 806(b), struck out ‘‘and, 
if applicable, under subsection (d),’’ after ‘‘under sub-
section (b)’’. 

Subsec. (d). Pub. L. 99–661, § 806(c), substituted ‘‘who 
may submit any matter in response under subsection 
(b)’’ for ‘‘who shall have five days from the date of re-
ceipt in which to submit any matter in response. The 
convening authority or other person taking action 
under this section, for good cause, may extend that pe-
riod for up to an additional 20 days.’’ 

1983—Pub. L. 98–209 amended section generally, sub-
stituting ‘‘Action by the convening authority’’ for ‘‘Ini-
tial action on the record’’ as section catchline, and, in 
text, substituting new provision for provision that 
after a trial by court-martial the record had to be for-
warded to the convening authority, and action thereon 
could be taken by the person who convened the court, 
a commissioned officer commanding for the time being, 
a successor in command, or any officer exercising gen-
eral court-martial jurisdiction. 

EFFECTIVE DATE OF 1986 AMENDMENT 

Section 806(c) [(d)] of title VIII of Pub. L. 99–661 pro-
vided that: ‘‘The amendments made by this section 
[amending this section] shall apply in cases in which 
the sentence is adjudged on or after the effective date 
of this title.’’ 

Title VIII of Pub. L. 99–661 effective the earlier of (1) 
the last day of the 120-day period beginning on Nov. 14, 
1986; or (2) the date specified in an Executive order for 
such amendment to take effect, see section 808 of Pub. 
L. 99–661, set out as a note under section 802 of this 
title. 

EFFECTIVE DATE OF 1983 AMENDMENT 

Amendment by Pub. L. 98–209 effective first day of 
eighth calendar month beginning after Dec. 6, 1983, but 
not to apply to any case in which the findings and sen-

tence were adjudged by a court-martial before that 
date, and the proceedings in any such case to be held 
in the same manner and with the same effect as if such 
amendments had not been enacted, see section 12(a)(1), 
(4) of Pub. L. 98–209, set out as a note under section 801 
of this title. 

§ 861. Art. 61. Waiver or withdrawal of appeal 

(a) In each case subject to appellate review 
under section 866 or 869(a) of this title (article 66 
or 69(a)), except a case in which the sentence as 
approved under section 860(c) of this title (arti-
cle 60(c)) includes death, the accused may file 
with the convening authority a statement ex-
pressly waiving the right of the accused to such 
review. Such a waiver shall be signed by both 
the accused and by defense counsel and must be 
filed within 10 days after the action under sec-
tion 860(c) of this title (article 60(c)) is served on 
the accused or on defense counsel. The conven-
ing authority or other person taking such ac-
tion, for good cause, may extend the period for 
such filing by not more than 30 days. 

(b) Except in a case in which the sentence as 
approved under section 860(c) of this title (arti-
cle 60(c)) includes death, the accused may with-
draw an appeal at any time. 

(c) A waiver of the right to appellate review or 
the withdrawal of an appeal under this section 
bars review under section 866 or 869(a) of this 
title (article 66 or 69(a)). 

(Aug. 10, 1956, ch. 1041, 70A Stat. 58; Pub. L. 
98–209, § 5(b)(1), Dec. 6, 1983, 97 Stat. 1397.) 

HISTORICAL AND REVISION NOTES 

Revised 
section 

Source (U.S. Code) Source (Statutes at Large) 

861 .......... 50:648. May 5, 1950, ch. 169, § 1 
(Art. 61), 64 Stat. 127. 

The word ‘‘each’’ is substituted for the word ‘‘every’’. 

AMENDMENTS 

1983—Pub. L. 98–209 amended section generally, sub-
stituting ‘‘Waiver or withdrawal of appeal’’ for 
‘‘Same—General court-martial records’’ as section 
catchline, and, in text, substituting provisions relating 
to waiver or withdrawal of appeal for provisions relat-
ing to initial action by the convening authority on gen-
eral court-martial records. 

EFFECTIVE DATE OF 1983 AMENDMENT 

Amendment by Pub. L. 98–209 effective first day of 
eighth calendar month beginning after Dec. 6, 1983, but 
not to apply to any case in which the findings and sen-
tence were adjudged by a court-martial before that 
date, and the proceedings in any such case to be held 
in the same manner and with the same effect as if such 
amendments had not been enacted, see section 12(a)(1), 
(4) of Pub. L. 98–209, set out as a note under section 801 
of this title. 

§ 862. Art. 62. Appeal by the United States 

(a)(1) In a trial by court-martial in which a 
military judge presides and in which a punitive 
discharge may be adjudged, the United States 
may appeal the following (other than an order 
or ruling that is, or that amounts to, a finding 
of not guilty with respect to the charge or speci-
fication): 

(A) An order or ruling of the military judge 
which terminates the proceedings with respect 
to a charge or specification. 
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