§949s

statements of the witness to the military
judge during an ex parte presentation to the
extent necessary to protect classified informa-
tion from disclosure, in accordance with the
practice of the Federal courts under the Clas-
sified Information Procedures Act (18 U.S.C.
App.).

(3) ACTION BY MILITARY JUDGE ON MOTION.—If
the military judge finds that disclosure of any
portion of the statement identified by the
United States as classified would be detrimen-
tal to the national security in the degree to
warrant classification under the applicable
Executive Order, statute, or regulation, that
such portion of the statement is consistent
with the testimony of the witness, and that
the disclosure of such portion is not necessary
to afford the accused a fair trial, the military
judge shall excise that portion from the state-
ment. If the military judge finds that such
portion of the statement is inconsistent with
the testimony of the witness or that its disclo-
sure is necessary to afford the accused a fair
trial, the military judge, shall, upon the re-
quest of the trial counsel, review alternatives
to disclosure in accordance with section
949p-6(d) of this title.

(Added Pub. L. 111-84, div. A, title XVIII, §1802,
Oct. 28, 2009, 123 Stat. 2596.)
REFERENCES IN TEXT

The Classified Information Procedures Act, referred
to in subsecs. (¢)(2) and (d)(2), is Pub. L. 96-456, Oct. 15,
1980, 94 Stat. 2025, which is set out in the Appendix to
Title 18, Crimes and Criminal Procedure.

SUBCHAPTER VI—SENTENCES

Sec.

949s. Cruel or unusual punishments prohibited.
949¢t. Maximum limits.

949u. Execution of confinement.

§949s. Cruel or unusual punishments prohibited

Punishment by flogging, or by branding,
marking, or tattooing on the body, or any other
cruel or unusual punishment, may not be ad-
judged by a military commission under this
chapter or inflicted under this chapter upon any
person subject to this chapter. The use of irons,
single or double, except for the purpose of safe
custody, is prohibited under this chapter.

(Added Pub. L. 111-84, div. A, title XVIII, §1802,
Oct. 28, 2009, 123 Stat. 2598.)
PRIOR PROVISIONS
A prior section 949s, added Pub. L. 109-366, §3(a)(1),
Oct. 17, 2006, 120 Stat. 2617, prohibited cruel or unusual

punishments, prior to the general amendment of this
chapter by Pub. L. 111-84.

§949t. Maximum limits

The punishment which a military commission
under this chapter may direct for an offense
may not exceed such limits as the President or
Secretary of Defense may prescribe for that of-
fense.

(Added Pub. L. 111-84, div. A, title XVIII, §1802,
Oct. 28, 2009, 123 Stat. 2598.)
PRIOR PROVISIONS

A prior section 949t, added Pub. L. 109-366, §3(a)(1),
Oct. 17, 2006, 120 Stat. 2617, related to maximum limits
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of punishment, prior to the general amendment of this
chapter by Pub. L. 111-84.

§ 949u. Execution of confinement

(a) IN GENERAL.—Under such regulations as
the Secretary of Defense may prescribe, a sen-
tence of confinement adjudged by a military
commission under this chapter may be carried
into execution by confinement—

(1) in any place of confinement under the
control of any of the armed forces; or

(2) in any penal or correctional institution
under the control of the United States or its
allies, or which the United States may be al-
lowed to use.

(b) TREATMENT DURING CONFINEMENT BY OTHER
THAN THE ARMED FORCES.—Persons confined
under subsection (a)(2) in a penal or correctional
institution not under the control of an armed
force are subject to the same discipline and
treatment as persons confined or committed by
the courts of the United States or of the State,
District of Columbia, or place in which the insti-
tution is situated.

(Added Pub. L. 111-84, div. A, title XVIII, §1802,
Oct. 28, 2009, 123 Stat. 2598.)
PRIOR PROVISIONS
A prior section 949u, added Pub. L. 109-366, §3(a)(1),
Oct. 17, 2006, 120 Stat. 2617, related to execution of a

sentence of confinement, prior to the general amend-
ment of this chapter by Pub. L. 111-84.

SUBCHAPTER VII—POST-TRIAL PROCE-
DURE AND REVIEW OF MILITARY COM-
MISSIONS

Sec.

950a. Error of law; lesser included offense.

950Db. Review by the convening authority.

950c. Appellate referral; waiver or withdrawal of
appeal.

950d. Interlocutory appeals by the United States.

950e. Rehearings.

950f. Review by United States Court of Military
Commission Review.

950g. Review by United States Court of Court of
Appeals for the District of Columbia Cir-
cuit; writ of certiorari to Supreme Court.!

950h. Appellate counsel.

950i. Execution of sentence; suspension of sen-
tence.

950j. Finality of proceedings, findings, and sen-
tences.

§950a. Error of law; lesser included offense

(a) ERROR OF LAW.—A finding or sentence of a
military commission under this chapter may
not be held incorrect on the ground of an error
of law unless the error materially prejudices the
substantial rights of the accused.

(b) LESSER INCLUDED OFFENSE.—ANy reviewing
authority with the power to approve or affirm a
finding of guilty by a military commission
under this chapter may approve or affirm, in-
stead, so much of the finding as includes a lesser
included offense.

(Added Pub. L. 111-84, div. A, title XVIII, §1802,
Oct. 28, 2009, 123 Stat. 2599.)
PRIOR PROVISIONS

A prior section 950a, added Pub. L. 109-366, §3(a)(1),
Oct. 17, 2006, 120 Stat. 2618, related to error of law and
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lesser included offense, prior to the general amendment
of this chapter by Pub. L. 111-84.

§950b. Review by the convening authority

(a) NOTICE TO CONVENING AUTHORITY OF FIND-
INGS AND SENTENCE.—The findings and sentence
of a military commission under this chapter
shall be reported in writing promptly to the con-
vening authority after the announcement of the
sentence.

(b) SUBMITTAL OF MATTERS BY ACCUSED TO
CONVENING AUTHORITY.—(1) The accused may
submit to the convening authority matters for
consideration by the convening authority with
respect to the findings and the sentence of the
military commaission under this chapter.

(2)(A) Except as provided in subparagraph (B),
a submittal under paragraph (1) shall be made in
writing within 20 days after the accused has
been givel an authenticated record of trial
under section 9490(c) of this title.

(B) If the accused shows that additional time
is required for the accused to make a submittal
under paragraph (1), the convening authority
may, for good cause, extend the applicable pe-
riod under subparagraph (A) for not more than
an additional 20 days.

(3) The accused may waive the accused’s right
to make a submittal to the convening authority
under paragraph (1). Such a waiver shall be
made in writing, and may not be revoked. For
the purposes of subsection (¢)(2), the time within
which the accused may make a submittal under
this subsection shall be deemed to have expired
upon the submittal of a waiver under this para-
graph to the convening authority.

(c) ACTION BY CONVENING AUTHORITY.—(1) The
authority under this subsection to modify the
findings and sentence of a military commission
under this chapter is a matter of the sole discre-
tion and prerogative of the convening authority.

(2) The convening authority is not required to
take action on the findings of a military com-
mission under this chapter. If the convening au-
thority takes action on the findings, the conven-
ing authority may, in the sole discretion of the
convening authority, only—

(A) dismiss any charge or specification by
setting aside a finding of guilty thereto; or
(B) change a finding of guilty to a charge to

a finding of guilty to an offense that is a lesser

included offense of the offense stated in the

charge.

(3)(A) The convening authority shall take ac-
tion on the sentence of a military commission
under this chapter.

(B) Subject to regulations prescribed by the
Secretary of Defense, action under this para-
graph may be taken only after consideration of
any matters submitted by the accused under
subsection (b) or after the time for submitting
such matters expires, whichever is earlier.

(C) In taking action under this paragraph, the
convening authority may, in the sole discretion
of the convening authority, approve, disapprove,
commute, or suspend the sentence in whole or in
part. The convening authority may not increase
a sentence beyond that which is found by the
military commaission.

180 in original. Probably should read ‘‘given’.
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(4) The convening authority shall serve on the
accused or on defense counsel notice of any ac-
tion taken by the convening authority under
this subsection.

(d) ORDER OF REVISION OR REHEARING.—(1) Sub-
ject to paragraphs (2) and (3), the convening au-
thority of a military commission under this
chapter may, in the sole discretion of the con-
vening authority, order a proceeding in revision
or a rehearing.

(2)(A) Except as provided in subparagraph (B),
a proceeding in revision may be ordered by the
convening authority if—

(i) there is an apparent error or omission in
the record; or

(ii) the record shows improper or inconsist-
ent action by the military commission with
respect to the findings or sentence that can be
rectified without material prejudice to the
substantial rights of the accused.

(B) In no case may a proceeding in revision—

(i) reconsider a finding of not guilty of a
specification or a ruling which amounts to a
finding of not guilty;

(ii) reconsider a finding of not guilty of any
charge, unless there has been a finding of
guilty under a specification laid under that
charge, which sufficiently alleges a violation;
or

(iii) increase the severity of the sentence un-
less the sentence prescribed for the offense is
mandatory.

(3) A rehearing may be ordered by the conven-
ing authority if the convening authority dis-
approves the findings and sentence and states
the reasons for disapproval of the findings. If the
convening authority disapproves the finding and
sentence and does not order a rehearing, the
convening authority shall dismiss the charges.
A rehearing as to the findings may not be or-
dered by the convening authority when there is
a lack of sufficient evidence in the record to
support the findings. A rehearing as to the sen-
tence may be ordered by the convening author-
ity if the convening authority disapproves the
sentence.

(Added Pub. L. 111-84, div. A, title XVIII, §1802,
Oct. 28, 2009, 123 Stat. 2599.)

PRIOR PROVISIONS

A prior section 950b, added Pub. L. 109-366, §3(a)(1),
Oct. 17, 2006, 120 Stat. 2618, related to review by the con-
vening authority, prior to the general amendment of
this chapter by Pub. L. 111-84.

§950c. Appellate referral; waiver or withdrawal
of appeal

(a) AUTOMATIC REFERRAL FOR APPELLATE RE-
VIEW.—Except as provided in subsection (b), in
each case in which the final decision of a mili-
tary commission under this chapter (as ap-
proved by the convening authority) includes a
finding of guilty, the convening authority shall
refer the case to the United States Court of
Military Commission Review. Any such referral
shall be made in accordance with procedures
prescribed under regulations of the Secretary.

(b) WAIVER OF RIGHT OF REVIEW.—(1) Except in
a case in which the sentence as approved under
section 950b of this title extends to death, an ac-
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