§950d

cused may file with the convening authority a
statement expressly waiving the right of the ac-
cused to appellate review by the United States
Court of Military Commission Review under sec-
tion 950f of this title of the final decision of the
military commission under this chapter.

(2) A waiver under paragraph (1) shall be
signed by both the accused and a defense coun-
sel.

(3) A waiver under paragraph (1) must be filed,
if at all, within 10 days after notice of the action
is served on the accused or on defense counsel
under section 950b(c)(4) of this title. The conven-
ing authority, for good cause, may extend the
period for such filing by not more than 30 days.

(c) WITHDRAWAL OF APPEAL.—Except in a case
in which the sentence as approved under section
950b of this title extends to death, the accused
may withdraw an appeal at any time.

(d) EFFECT OF WAIVER OR WITHDRAWAL.—A
waiver of the right to appellate review or the
withdrawal of an appeal under this section bars
review under section 950f of this title.

(Added Pub. L. 111-84, div. A, title XVIII, §1802,
Oct. 28, 2009, 123 Stat. 2600.)

PRIOR PROVISIONS

A prior section 950c, added Pub. L. 109-366, §3(a)(1),
Oct. 17, 2006, 120 Stat. 2620, related to appellate referral
and waiver or withdrawal of appeal, prior to the gen-
eral amendment of this chapter by Pub. L. 111-84.

§950d. Interlocutory appeals by the United

States

(a) INTERLOCUTORY APPEAL.—Except as pro-
vided in subsection (b), in a trial by military
commission under this chapter, the TUnited
States may take an interlocutory appeal to the
United States Court of Military Commission Re-
view of any order or ruling of the military
judge—

(1) that terminates proceedings of the mili-
tary commission with respect to a charge or
specification;

(2) that excludes evidence that is substantial
proof of a fact material in the proceeding;

(3) that relates to a matter under subsection
(c) or (d) of section 949d of this title; or

(4) that, with respect to classified informa-
tion—

(A) authorizes the disclosure of such infor-
mation;

(B) imposes sanctions for nondisclosure of
such information; or

(C) refuses a protective order sought by
the United States to prevent the disclosure
of such information.

(b) LIMITATION.—The United States may not
appeal under subsection (a) an order or ruling
that is, or amounts to, a finding of not guilty by
the military commission with respect to a
charge or specification.

(c) SCOPE OF APPEAL RIGHT WITH RESPECT TO
CLASSIFIED INFORMATION.—The United States
has the right to appeal under paragraph (4) of
subsection (a) whenever the military judge en-
ters an order or ruling that would require the
disclosure of classified information, without re-
gard to whether the order or ruling appealed
from was entered under this chapter, another
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provision of law, a rule, or otherwise. Any such
appeal may embrace any preceding order, ruling,
or reasoning constituting the basis of the order
or ruling that would authorize such disclosure.
(d) TIMING AND ACTION ON INTERLOCUTORY AP-
PEALS RELATING TO CLASSIFIED INFORMATION.—

(1) APPEAL TO BE EXPEDITED.—An appeal
taken pursuant to paragraph (4) of subsection
(a) shall be expedited by the United States
Court of Military Commission Review.

(2) APPEALS BEFORE TRIAL.—If such an appeal
is taken before trial, the appeal shall be taken
within 10 days after the order or ruling from
which the appeal is made and the trial shall
not commence until the appeal is decided.

(3) APPEALS DURING TRIAL.—If such an appeal
is taken during trial, the military judge shall
adjourn the trial until the appeal is decided,
and the court of appeals—

(A) shall hear argument on such appeal
within 4 days of the adjournment of the trial
(excluding weekends and holidays);

(B) may dispense with written briefs other
than the supporting materials previously
submitted to the military judge;

(C) shall render its decision within four
days of argument on appeal (excluding week-
ends and holidays); and

(D) may dispense with the issuance of a
written opinion in rendering its decision.

(e) NOTICE AND TIMING OF OTHER APPEALS.—
The United States shall take an appeal of an
order or ruling under subsection (a), other than
an appeal under paragraph (4) of that subsection,
by filing a notice of appeal with the military
judge within 5 days after the date of the order or
ruling.

(f) METHOD OF APPEAL.—An appeal under this
section shall be forwarded, by means specified in
regulations prescribed by the Secretary of De-
fense, directly to the United States Court of
Military Commission Review.

(g) APPEALS COURT To AcT ONLY WITH RE-
SPECT TO MATTER OF LAW.—In ruling on an ap-
peal under paragraph (1), (2), or (3) of subsection
(a), the appeals court may act only with respect
to matters of law.

(h) SUBSEQUENT APPEAL RIGHTS OF ACCUSED
NOT AFFECTED.—An appeal under paragraph (4)
of subsection (a), and a decision on such appeal,
shall not affect the right of the accused, in a
subsequent appeal from a judgment of convic-
tion, to claim as error reversal by the military
judge on remand of a ruling appealed from dur-
ing trial.

(Added Pub. L. 111-84, div. A, title XVIII, §1802,
Oct. 28, 2009, 123 Stat. 2601.)
PRIOR PROVISIONS
A prior section 950d, added Pub. L. 109-366, §3(a)(1),
Oct. 17, 2006, 120 Stat. 2620, related to appeal by the

United States, prior to the general amendment of this
chapter by Pub. L. 111-84.

§950e. Rehearings

(a) COMPOSITION OF MILITARY COMMISSION FOR
REHEARING.—Each rehearing under this chapter
shall take place before a military commission
under this chapter composed of members who
were not members of the military commission
which first heard the case.
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(b) SCOPE OF REHEARING.—(1) Upon a rehear-
ing—

(A) the accused may not be tried for any of-
fense of which the accused was found not
guilty by the first military commission; and

(B) no sentence in excess of or more than the
original sentence may be imposed unless—

(i) the sentence is based upon a finding of
guilty of an offense not considered upon the
merits in the original proceedings; or

(ii) the sentence prescribed for the offense
is mandatory.

(2) Upon a rehearing, if the sentence approved
after the first military commission was in ac-
cordance with a pretrial agreement and the ac-
cused at the rehearing changes his plea with re-
spect to the charges or specifications upon
which the pretrial agreement was based, or
otherwise does not comply with pretrial agree-
ment, the sentence as to those charges or speci-
fications may include any punishment not in ex-
cess of that lawfully adjudged at the first mili-
tary commission.

(Added Pub. L. 111-84, div. A, title XVIII, §1802,
Oct. 28, 2009, 123 Stat. 2602.)

PRIOR PROVISIONS

A prior section 950e, added Pub. L. 109-366, §3(a)(1),
Oct. 17, 2006, 120 Stat. 2621, related to rehearings, prior
to the general amendment of this chapter by Pub. L.
111-84.

§950f. Review by United States Court of Military
Commission Review

(a) ESTABLISHMENT.—There is a court of record
to be known as the ‘‘United States Court of
Military Commission Review” (in this section
referred to as the ‘“‘Court’’). The Court shall con-
sist of one or more panels, each composed of not
less than three judges on the Court. For the pur-
pose of reviewing decisions of military commis-
sions under this chapter, the Court may sit in
panels or as a whole, in accordance with rules
prescribed by the Secretary of Defense.

(b) JUDGES.—(1) Judges on the Court shall be
assigned or appointed in a manner consistent
with the provisions of this subsection.

(2) The Secretary of Defense may assign per-
sons who are appellate military judges to be
judges on the Court. Any judge so assigned shall
be a commissioned officer of the armed forces,
and shall meet the qualifications for military
judges prescribed by section 948j(b) of this title.

(3) The President may appoint, by and with
the advice and consent of the Senate, additional
judges to the United States Court of Military
Commission Review.

(4) No person may serve as a judge on the
Court in any case in which that person acted as
a military judge, counsel, or reviewing official.

(c) CASES To BE REVIEWED.—The Court shall,
in accordance with procedures prescribed under
regulations of the Secretary, review the record
in each case that is referred to the Court by the
convening authority under section 950c of this
title with respect to any matter properly raised
by the accused.

(d) STANDARD AND SCOPE OF REVIEW.—In a case
reviewed by the Court under this section, the
Court may act only with respect to the findings
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and sentence as approved by the convening au-
thority. The Court may affirm only such find-
ings of guilty, and the sentence or such part or
amount of the sentence, as the Court finds cor-
rect in law and fact and determines, on the basis
of the entire record, should be approved. In con-
sidering the record, the Court may weigh the
evidence, judge the credibility of witnesses, and
determine controverted questions of fact, rec-
ognizing that the military commission saw and
heard the witnesses.

(e) REHEARINGS.—If the Court sets aside the
findings or sentence, the Court may, except
where the setting aside is based on lack of suffi-
cient evidence in the record to support the find-
ings, order a rehearing. If the Court sets aside
the findings or sentence and does not order a re-
hearing, the Court shall order that the charges
be dismissed.

(Added Pub. L. 111-84, div. A, title XVIII, §1802,
Oct. 28, 2009, 123 Stat. 2603; amended Pub. L.
112-81, div. A, title X, §1034(c), Dec. 31, 2011, 125
Stat. 1573.)

PRIOR PROVISIONS

A prior section 950f, added Pub. L. 109-366, §3(a)(1),
Oct. 17, 2006, 120 Stat. 2621; amended Pub. L. 110-181, div.
A, title X, §1063(a)(6), Jan. 28, 2008, 122 Stat. 322, related
to review by Court of Military Commission Review,
prior to the general amendment of this chapter by Pub.
L. 111-84.

AMENDMENTS

2011—Subsec. (a). Pub. L. 112-81 substituted ‘‘judges
on the Court” for “‘appellate military judges’ in second
sentence.

§950g. Review by United States Court of Appeals
for the District of Columbia Circuit; writ of
certiorari to Supreme Court

(a) EXCLUSIVE APPELLATE JURISDICTION.—EX-
cept as provided in subsection (b), the United
States Court of Appeals for the District of Co-
lumbia Circuit shall have exclusive jurisdiction
to determine the validity of a final judgment
rendered by a military commission (as approved
by the convening authority and, where applica-
ble, as affirmed or set aside as incorrect in law
by the United States Court of Military Commis-
sion Review) under this chapter.

(b) EXHAUSTION OF OTHER APPEALS.—The
United States Court of Appeals for the District
of Columbia Circuit may not review a final judg-
ment described in subsection (a) until all other
appeals under this chapter have been waived or
exhausted.

(¢c) TIME FOR SEEKING REVIEW.—A petition for
review by the United States Court of Appeals for
the District of Columbia Circuit must be filed in
the Court of Appeals—

(1) not later than 20 days after the date on
which written notice of the final decision of
the United States Court of Military Commis-
sion Review is served on the parties; or

(2) if the accused submits, in the form pre-
scribed by section 950c of this title, a written
notice waiving the right of the accused to re-
view by the United States Court of Military
Commission Review, not later than 20 days
after the date on which such notice is submit-
ted.
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