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note under section 1451 of this title] may be cited as the
‘Survivor Benefit Plan Amendments of 1985".”

SHORT TITLE OF 1980 AMENDMENT

Section 1 of Pub. L. 96-402 provided: ‘‘That this Act
[amending this section and sections 1451 and 1452 of this
title, enacting provisions set out as notes under this
section and section 1448 of this title, and amending pro-
visions set out as a note under section 1448 of this title]
may be cited as the ‘Uniformed Services Survivor Bene-
fits Amendments of 1980°.”

END OF 90-DAY PERIOD WITH RESPECT TO CERTAIN
INDIVIDUALS

Section 208 of Pub. L. 95-397, as amended by Pub. L.
96-107, title VIII, §816, Nov. 9, 1979, 93 Stat. 818, provided
that the 90-day period referred to in former sections
1447(2)(C) and 1448(a)(2) and (4)(B) of this title was to be
considered to end on Mar. 31, 1980, for an individual who
would have been eligible for retired pay under former
chapter 67 of this title on the effective date of title II
of Pub. L. 95-397 (see Effective Date of 1978 Amendment
note above), but for the fact such individual was under
60 years of age, or for an individual who received before
Jan. 1, 1980, a notification that such individual had
completed the years of service required for eligibility
for such retired pay.

§ 1448. Application of Plan

(a) GENERAL RULES FOR PARTICIPATION IN THE
PLAN.—

(1) NAME OF PLAN; ELIGIBLE PARTICIPANTS.—
The program established by this subchapter
shall be known as the Survivor Benefit Plan.
The following persons are eligible to partici-
pate in the Plan:

(A) Persons entitled to retired pay.

(B) Persons who would be eligible for re-
serve-component retired pay but for the fact
that they are under 60 years of age.

(2) PARTICIPANTS IN THE PLAN.—The Plan ap-
plies to the following persons, who shall be
participants in the Plan:

(A) STANDARD ANNUITY PARTICIPANTS.—A
person who is eligible to participate in the
Plan under paragraph (1)(A) and who is mar-
ried or has a dependent child when he be-
comes entitled to retired pay, unless he
elects (with his spouse’s concurrence, if re-
quired under paragraph (3)) not to partici-
pate in the Plan before the first day for
which he is eligible for that pay.

(B) RESERVE-COMPONENT ANNUITY PARTICI-
PANTS.—A person who (i) is eligible to par-
ticipate in the Plan under paragraph (1)(B),
and (ii) is married or has a dependent child
when he is notified under section 12731(d) of
this title that he has completed the years of
service required for eligibility for reserve-
component retired pay, unless the person
elects (with his spouse’s concurrence, if re-
quired under paragraph (3)) not to partici-
pate in the Plan before the end of the 90-day
period beginning on the date on which he re-
ceives that notification.

A person who elects under subparagraph (B)
not to participate in the Plan remains eligible,
upon reaching 60 years of age and otherwise
becoming entitled to retired pay, to partici-
pate in the Plan in accordance with eligibility
under paragraph (1)(A).

(3) ELECTIONS.—
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(A) SPOUSAL CONSENT FOR CERTAIN ELEC-
TIONS RESPECTING STANDARD ANNUITY.—A
married person who is eligible to provide a
standard annuity may not without the con-
currence of the person’s spouse elect—

(i) not to participate in the Plan;

(ii) to provide an annuity for the per-
son’s spouse at less than the maximum
level; or

(iii) to provide an annuity for a depend-
ent child but not for the person’s spouse.

(B) SPOUSAL CONSENT FOR CERTAIN ELEC-
TIONS RESPECTING RESERVE-COMPONENT ANNU-
ITY.—A married person who is eligible to
provide a reserve-component annuity may
not without the concurrence of the person’s
spouse elect—

(i) not to participate in the Plan;

(ii) to designate under subsection (e)(2)
the effective date for commencement of
annuity payments under the Plan in the
event that the member dies before becom-
ing 60 years of age to be the 60th anniver-
sary of the member’s birth (rather than
the day after the date of the member’s
death);

(iii) to provide an annuity for the per-
son’s spouse at less than the maximum
level; or

(iv) to provide an annuity for a depend-
ent child but not for the person’s spouse.

(C) EXCEPTION WHEN SPOUSE UNAVAIL-
ABLE.—A person may make an election de-
scribed in subparagraph (A) or (B) without
the concurrence of the person’s spouse if the
person establishes to the satisfaction of the
Secretary concerned—

(i) that the spouse’s whereabouts cannot
be determined; or

(ii) that, due to exceptional circum-
stances, requiring the person to seek the
spouse’s consent would otherwise be inap-
propriate.

(D) CONSTRUCTION WITH FORMER SPOUSE
ELECTION PROVISIONS.—This paragraph does
not affect any right or obligation to elect to
provide an annuity for a former spouse (or
for a former spouse and dependent child)
under subsection (b)(2).

(E) NOTICE TO SPOUSE OF ELECTION TO PRO-
VIDE FORMER SPOUSE ANNUITY.—If a married
person who is eligible to provide a standard
annuity elects to provide an annuity for a
former spouse (or for a former spouse and de-
pendent child) under subsection (b)(2), that
person’s spouse shall be notified of that elec-
tion.

(4) IRREVOCABILITY OF ELECTIONS.—

(A) STANDARD ANNUITY.—An election under
paragraph (2)(A) is irrevocable if not revoked
before the date on which the person first be-
comes entitled to retired pay.

(B) RESERVE-COMPONENT ANNUITY.—An
election under paragraph (2)(B) is irrev-
ocable if not revoked before the end of the
90-day period referred to in that paragraph.

(5) PARTICIPATION BY PERSON MARRYING

AFTER RETIREMENT, ETC.—

(A) ELECTION TO PARTICIPATE IN PLAN.—A
person who is not married and has no de-
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pendent child upon becoming eligible to par-
ticipate in the Plan but who later marries or
acquires a dependent child may elect to par-
ticipate in the Plan.

(B) MANNER AND TIME OF ELECTION.—Such
an election must be written, signed by the
person making the election, and received by
the Secretary concerned within one year
after the date on which that person marries
or acquires that dependent child.

(C) LIMITATION ON REVOCATION OF ELEC-
TION.—Such an election may not be revoked
except in accordance with subsection (b)(3).

(D) EFFECTIVE DATE OF ELECTION.—The
election is effective as of the first day of the
first calendar month following the month in
which the election is received by the Sec-
retary concerned.

(E) DESIGNATION IF RCSBP ELECTION.—In the
case of a person providing a reserve-compo-
nent annuity, such an election shall include
a designation under subsection (e).

(6) ELECTION OUT OF PLAN BY PERSON WITH

SPOUSE COVERAGE WHO REMARRIES.—

(A) GENERAL RULE.—A person—

(i) who is a participant in the Plan and
is providing coverage under the Plan for a
spouse (or a spouse and child);

(ii) who does not have an eligible spouse
beneficiary under the Plan; and

(iii) who remarries,

may elect not to provide coverage under the
Plan for the person’s spouse.

(B) EFFECT OF ELECTION ON RETIRED PAY.—
If such an election is made, reductions in the
retired pay of that person under section 1452
of this title shall not be made.

(C) TERMS AND CONDITIONS OF ELECTION.—
An election under this paragraph—

(i) is irrevocable;

(ii) shall be made within one year after
the person’s remarriage; and

(iii) shall be made in such form and man-
ner as may be prescribed in regulations
under section 1455 of this title.

(D) NOTICE TO SPOUSE.—If a person makes
an election under this paragraph—

(i) not to participate in the Plan;

(ii) to provide an annuity for the per-
son’s spouse at less than the maximum
level; or

(iii) to provide an annuity for a depend-
ent child but not for the person’s spouse,

the person’s spouse shall be notified of that
election.

(E) CONSTRUCTION WITH FORMER SPOUSE
ELECTION PROVISIONS.—This paragraph does
not affect any right or obligation to elect to
provide an annuity to a former spouse under
subsection (b).
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able interest in that person. In the case of a
person providing a reserve-component annu-
ity, such an election shall include a designa-
tion under subsection (e).

(B) TERMINATION OF COVERAGE.—An elec-
tion under subparagraph (A) for a bene-
ficiary who is not the former spouse of the
person providing the annuity may be termi-
nated. Any such termination shall be made
by a participant by the submission to the
Secretary concerned of a request to dis-
continue participation in the Plan, and such
participation in the Plan shall be discon-
tinued effective on the first day of the first
month following the month in which the re-
quest is received by the Secretary con-
cerned. Effective on such date, the Secretary
concerned shall discontinue the reduction
being made in such person’s retired pay on
account of participation in the Plan or, in
the case of a person who has been required to
make deposits in the Treasury on account of
participation in the Plan, such person may
discontinue making such deposits effective
on such date.

(C) FORM FOR DISCONTINUATION.—A request
under subparagraph (B) to discontinue par-
ticipation in the Plan shall be in such form
and shall contain such information as may
be required under regulations prescribed by
the Secretary of Defense.

(D) WITHDRAWAL OF REQUEST FOR DIS-
CONTINUATION.—The Secretary concerned
shall furnish promptly to each person who
submits a request under subparagraph (B) to
discontinue participation in the Plan a writ-
ten statement of the advantages and dis-
advantages of participating in the Plan and
the possible disadvantages of discontinuing
participation. A person may withdraw the
request to discontinue participation if with-
drawn within 30 days after having been sub-
mitted to the Secretary concerned.

(E) CONSEQUENCES OF DISCONTINUATION.—
Once participation is discontinued, benefits
may not be paid in conjunction with the ear-
lier participation in the Plan and premiums
paid may not be refunded. Participation in
the Plan may not later be resumed except
through a qualified election under paragraph
(5) of subsection (a) or under subparagraph
(G) of this paragraph.

(F) VITIATION OF ELECTION BY DISABILITY
RETIREE WHO DIES OF DISABILITY-RELATED
CAUSE.—If a member retired after November
23, 2003, under chapter 61 of this title dies
within one year after the date on which the
member is so retired and the cause of death
is related to a disability for which the mem-
ber was retired under that chapter (as deter-
mined under regulations prescribed by the
Secretary of Defense)—

(b) INSURABLE INTEREST AND FORMER SPOUSE (i) an election made by the member

COVERAGE.— under paragraph (1) to provide an annuity
(1) COVERAGE FOR PERSON WITH INSURABLE IN- under the Plan to any person other than a
TEREST.— dependent of that member (as defined in

(A) GENERAL RULE.—A person who is not
married and does not have a dependent child
upon becoming eligible to participate in the
Plan may elect to provide an annuity under
the Plan to a natural person with an insur-

section 1072(2) of this title) is vitiated; and

(ii) the amounts by which the member’s
retired pay was reduced under section 1452
of this title shall be refunded and paid to
the person to whom the annuity under the
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Plan would have been paid pursuant to
such election.

(G) ELECTION OF NEW BENEFICIARY UPON
DEATH OF PREVIOUS BENEFICIARY.—

(i) AUTHORITY FOR ELECTION.—If the rea-
son for discontinuation in the Plan is the
death of the beneficiary, the participant in
the Plan may elect a new beneficiary. Any
such beneficiary must be a natural person
with an insurable interest in the partici-
pant. Such an election may be made only
during the 180-day period beginning on the
date of the death of the previous bene-
ficiary.

(ii) PROCEDURES.—Such an election shall
be in writing, signed by the participant,
and made in such form and manner as the
Secretary concerned may prescribe. Such
an election shall be effective the first day
of the first month following the month in
which the election is received by the Sec-
retary.

(iii) VITIATION OF ELECTION BY PARTICI-
PANT WHO DIES WITHIN TWO YEARS OF ELEC-
TION.—If a person providing an annuity
under a election under clause (i) dies be-
fore the end of the two-year period begin-
ning on the effective date of the election—

(I) the election is vitiated; and
(IT) the amount by which the person’s

retired pay was reduced under section
1452 of this title that is attributable to
the election shall be paid in a lump sum
to the person who would have been the
deceased person’s beneficiary under the
vitiated election if the deceased person
had died after the end of such two-year
period.

(2) FORMER SPOUSE COVERAGE UPON BECOMING

A PARTICIPANT IN THE PLAN.—

(A) GENERAL RULE.—A person who has a
former spouse upon becoming eligible to par-
ticipate in the Plan may elect to provide an
annuity to that former spouse.

(B) EFFECT OF FORMER SPOUSE ELECTION ON
SPOUSE OR DEPENDENT CHILD.—In the case of
a person with a spouse or a dependent child,
such an election prevents payment of an an-
nuity to that spouse or child (other than a
child who is a beneficiary under an election
under paragraph (4)), including payment
under subsection (d).

(C) DESIGNATION IF MORE THAN ONE FORMER
SPOUSE.—If there is more than one former
spouse, the person shall designate which
former spouse is to be provided the annuity.

(D) DESIGNATION IF RCSBP ELECTION.—In
the case of a person providing a reserve-com-
ponent annuity, such an election shall in-
clude a designation under subsection (e).

(3) FORMER SPOUSE COVERAGE BY PERSONS AL-

READY PARTICIPATING IN PLAN.—

(A) ELECTION OF COVERAGE.—
(i) AUTHORITY FOR ELECTION.—A person—
(I) who is a participant in the Plan and
is providing coverage for a spouse or a
spouse and child (even though there is no
beneficiary currently eligible for such
coverage), and
(IT) who has a former spouse who was
not that person’s former spouse when

TITLE 10—ARMED FORCES §1448

that person became eligible to partici-
pate in the Plan,

may (subject to subparagraph (B)) elect to
provide an annuity to that former spouse.

(ii) TERMINATION OF PREVIOUS COV-
ERAGE.—Any such election terminates any
previous coverage under the Plan.

(iii) MANNER AND TIME OF ELECTION.—Any
such election must be written, signed by
the person making the election, and re-
ceived by the Secretary concerned within
one year after the date of the decree of di-
vorce, dissolution, or annulment.

(B) LIMITATION ON ELECTION.—A person
may not make an election under subpara-
graph (A) to provide an annuity to a former
spouse who that person married after becom-
ing eligible for retired pay unless—

(i) the person was married to that former
spouse for at least one year, or

(ii) that former spouse is the parent of
issue by that marriage.

(C) IRREVOCABILITY, ETC.—An election
under this paragraph may not be revoked ex-
cept in accordance with section 1450(f) of
this title. This paragraph does not provide
the authority to change a designation pre-
viously made under subsection (e).

(D) NOTICE TO SPOUSE.—If a person who is
married makes an election to provide an an-
nuity to a former spouse under this para-
graph, that person’s spouse shall be notified
of the election.

(E) EFFECTIVE DATE OF ELECTION.—AnN elec-
tion under this paragraph is effective as of—

(i) the first day of the first month follow-
ing the month in which the election is re-
ceived by the Secretary concerned; or

(ii) in the case of a person required (as
described in section 1450(f)(3)(B) of this

title) to make the election by reason of a

court order or filing the date of which is

after October 16, 1998, the first day of the
first month which begins after the date of
that court order or filing.

(4) FORMER SPOUSE AND CHILD COVERAGE.—A
person who elects to provide an annuity for a
former spouse under paragraph (2) or (3) may,
at the time of the election, elect to provide
coverage under that annuity for both the
former spouse and a dependent child, if the
child resulted from the person’s marriage to
that former spouse.

(5) DISCLOSURE OF WHETHER ELECTION OF
FORMER SPOUSE COVERAGE IS REQUIRED.—A per-
son who elects to provide an annuity to a
former spouse under paragraph (2) or (3) shall,
at the time of making the election, provide
the Secretary concerned with a written state-
ment (in a form to be prescribed by that Sec-
retary and signed by such person and the
former spouse) setting forth—

(A) whether the election is being made
pursuant to the requirements of a court
order; or

(B) whether the election is being made
pursuant to a written agreement previously
entered into voluntarily by such person as a
part of, or incident to, a proceeding of di-
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vorce, dissolution, or annulment and (if so)
whether such voluntary written agreement
has been incorporated in, or ratified or ap-
proved by, a court order.

(c) PERSONS ON TEMPORARY DISABILITY RE-
TIRED LIST.—The application of the Plan to a
person whose name is on the temporary disabil-
ity retired list terminates when his name is re-
moved from that list and he is no longer entitled
to disability retired pay.

(d) COVERAGE FOR SURVIVORS OF MEMBERS WHO
DIE ON ACTIVE DUTY.—

(1) SURVIVING SPOUSE ANNUITY.—Except as
provided in paragraph (2)(B), the Secretary
concerned shall pay an annuity under this sub-
chapter to the surviving spouse of—

(A) a member who dies while on active
duty after—

(i) becoming eligible to receive retired
pay;

(ii) qualifying for retired pay except that
the member has not applied for or been
granted that pay; or

(iii) completing 20 years of active service
but before the member is eligible to retire
as a commissioned officer because the
member has not completed 10 years of ac-
tive commissioned service; or

(B) a member not described in subpara-
graph (A) who dies in line of duty while on
active duty.

(2) DEPENDENT CHILDREN.—

(A) ANNUITY WHEN NO ELIGIBLE SURVIVING
SPOUSE.—In the case of a member described
in paragraph (1), the Secretary concerned
shall pay an annuity under this subchapter
to the member’s dependent children under
section 1450(a)(2) of this title as applicable.

(B) OPTIONAL ANNUITY WHEN THERE IS AN
ELIGIBLE SURVIVING SPOUSE.—In the case of a
member described in paragraph (1) who dies
after October 7, 2001, and for whom there is
a surviving spouse eligible for an annuity
under paragraph (1), the Secretary may pay
an annuity under this subchapter to the
member’s dependent children under section
1450(a)(3) of this title, if applicable, instead
of paying an annuity to the surviving spouse
under paragraph (1), if the Secretary con-
cerned, in consultation with the surviving
spouse, determines it appropriate to provide
an annuity for the dependent children under
this paragraph instead of an annuity for the
surviving spouse under paragraph (1).

(3) MANDATORY FORMER SPOUSE ANNUITY.—If
a member described in paragraph (1) is re-
quired under a court order or spousal agree-
ment to provide an annuity to a former spouse
upon becoming eligible to be a participant in
the Plan or has made an election under sub-
section (b) to provide an annuity to a former
spouse, the Secretary—

(A) may not pay an annuity under para-
graph (1) or (2); but

(B) shall pay an annuity to that former
spouse as if the member had been a partici-
pant in the Plan and had made an election
under subsection (b) to provide an annuity
to the former spouse, or in accordance with
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that election, as the case may be, if the Sec-
retary receives a written request from the
former spouse concerned that the election be
deemed to have been made in the same man-
ner as provided in section 1450(f)(3) of this
title.

(4) PRIORITY.—An annuity that may be pro-
vided under this subsection shall be provided
in preference to an annuity that may be pro-
vided under any other provision of this sub-
chapter on account of service of the same
member.

(5) COMPUTATION.—The amount of an annuity
under this subsection is computed under sec-
tion 1451(c) of this title.

(6) DEEMED ELECTION.—

(A) ANNUITY FOR DEPENDENT.—In the case
of a member described in paragraph (1) who
dies after November 23, 2003, the Secretary
concerned may, if no other annuity is pay-
able on behalf of the member under this sub-
chapter, pay an annuity to a natural person
who has an insurable interest in such mem-
ber as if the annuity were elected by the
member under subsection (b)(1). The Sec-
retary concerned may pay such an annuity
under this paragraph only in the case of a
person who is a dependent of that member
(as defined in section 1072(2) of this title).

(B) COMPUTATION OF ANNUITY.—An annuity
under this subparagraph shall be computed
under section 1451(b) of this title as if the
member had retired for total disability on
the date of death with reductions as speci-
fied under section 1452(c) of this title, as ap-
plicable to the ages of the member and the
natural person with an insurable interest.

(e) DESIGNATION FOR COMMENCEMENT OF RE-
SERVE-COMPONENT ANNUITY.—In any case in
which a person is required to make a designa-
tion under this subsection, the person shall des-
ignate whether, in the event he dies before be-
coming 60 years of age, the annuity provided
shall become effective on—

(1) the day after the date of his death; or
(2) the 60th anniversary of his birth.

(f) COVERAGE OF SURVIVORS OF PERSONS DYING
WHEN OR BEFORE ELIGIBLE TO ELECT RESERVE-
COMPONENT ANNUITY.—

(1) SURVIVING SPOUSE ANNUITY.—The Sec-
retary concerned shall pay an annuity under
this subchapter to the surviving spouse of a
person who—

(A) is eligible to provide a reserve-compo-
nent annuity and dies—

(i) before being notified under section
12731(d) of this title that he has completed
the years of service required for eligibility
for reserve-component retired pay; or

(ii) during the 90-day period beginning on
the date he receives notification under sec-
tion 12731(d) of this title that he has com-
pleted the years of service required for eli-
gibility for reserve-component retired pay
if he had not made an election under sub-
section (a)(2)(B) to participate in the Plan;
or

(B) is a member of a reserve component
not described in subparagraph (A) and dies
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from an injury or illness incurred or aggra-
vated in the line of duty during inactive-
duty training.

(2) DEPENDENT CHILD ANNUITY.—The Sec-
retary concerned shall pay an annuity under
this subchapter to the dependent child of a
person described in paragraph (1) if there is no
surviving spouse or if the person’s surviving
spouse subsequently dies.

(3) MANDATORY FORMER SPOUSE ANNUITY.—If
a person described in paragraph (1) is required
under a court order or spousal agreement to
provide an annuity to a former spouse upon
becoming eligible to be a participant in the
Plan or has made an election under subsection
(b) to provide an annuity to a former spouse,
the Secretary—

(A) may not pay an annuity under para-
graph (1) or (2); but

(B) shall pay an annuity to that former
spouse as if the person had been a partici-
pant in the Plan and had made an election
under subsection (b) to provide an annuity
to the former spouse, or in accordance with
that election, as the case may be, if the Sec-
retary receives a written request from the
former spouse concerned that the election be
deemed to have been made in the same man-
ner as provided in section 1450(f)(3) of this
title.

(4) COMPUTATION.—The amount of an annuity
under this subsection is computed under sec-
tion 1451(c) of this title.

(2) ELECTION TO INCREASE COVERAGE UPON RE-
MARRIAGE.—
(1) ELECTION.—A person—

(A) who is a participant in the Plan and is
providing coverage under subsection (a) for a
spouse or a spouse and child, but at less than
the maximum level; and

(B) who remarries,

may elect, within one year of such remarriage,
to increase the level of coverage provided
under the Plan to a level not in excess of the
current retired pay of that person.

(2) PAYMENT REQUIRED.—Such an election
shall be contingent on the person paying to
the United States the amount determined
under paragraph (3) plus interest on such
amount at a rate determined under regula-
tions prescribed by the Secretary of Defense.

(3) AMOUNT TO BE PAID.—The amount re-
ferred to in paragraph (2) is the amount equal
to the difference between—

(A) the amount that would have been with-
held from such person’s retired pay under
section 1452 of this title if the higher level of
coverage had been in effect from the time
the person became a participant in the Plan;
and

(B) the amount of such person’s retired
pay actually withheld.

(4) MANNER OF MAKING ELECTION.—An elec-
tion under paragraph (1) shall be made in such
manner as the Secretary shall prescribe and
shall become effective upon receipt of the pay-
ment required by paragraph (2).

(5) DISPOSITION OF PAYMENTS.—A payment
received under this subsection by the Sec-
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retary of Defense shall be deposited into the
Department of Defense Military Retirement
Fund. Any other payment received under this
subsection shall be deposited in the Treasury
as miscellaneous receipts.

(Added Pub. L. 92-425, §1(3), Sept. 21, 1972, 86
Stat. 707; amended Pub. L. 94-496, §1(2), Oct. 14,
1976, 90 Stat. 2375; Pub. L. 95-397, title II, §202,
Sept. 30, 1978, 92 Stat. 844; Pub. L. 97-252, title X,
§1003(b), Sept. 8, 1982, 96 Stat. 735; Pub. L. 97-295,
§1(18), Oct. 12, 1982, 96 Stat. 1290; Pub. L. 98-94,
title IX, §941(a)(1), (2), (c)(2), Sept. 24, 1983, 97
Stat. 652, 663; Pub. L. 99-145, title V, §513(b), title
VII, §§712(a), 713(a), 715, T716(a), T19(3), (8)(A),
721(a), Nov. 8, 1985, 99 Stat. 628, 670, 671, 673-676;
Pub. L. 99-661, div. A, title VI, §§641(b)(1), 642(a),
title XIII, §1343(a)(8)(B), Nov. 14, 1986, 100 Stat.
3885, 3886, 3992; Pub. L. 101-189, div. A, title XIV,
§1407(a)(2), (3), Nov. 29, 1989, 103 Stat. 1588; Pub.
L. 103-337, div. A, title VI, §638, title XVI,
§1671(d)(2), Oct. 5, 1994, 108 Stat. 2791, 3015; Pub.
L. 104-201, div. A, title VI, §634, Sept. 23, 1996, 110
Stat. 256563; Pub. L. 105-85, div. A, title X,
§1073(a)(27), Nov. 18, 1997, 111 Stat. 1901; Pub. L.
105-261, div. A, title VI, §643(a), Oct. 17, 1998, 112
Stat. 2047, Pub. L. 106-65, div. A, title X,
§1066(a)(12), Oct. 5, 1999, 113 Stat. 771; Pub. L.
106-398, §1 [[div. A], title VI, §655(a)—(c)(3), title
X, §1087(a)(10)], Oct. 30, 2000, 114 Stat. 1654,
1654A-165, 1654A-166, 16564A-290; Pub. L. 107-107,
div. A, title VI, §642(a), (c)(1), Dec. 28, 2001, 115
Stat. 11561, 1152; Pub. L. 108-136, div. A, title VI,
§§ 644(a), (b), 645(a), (b)(1), (¢), Nov. 24, 2003, 117
Stat. 1517-1519; Pub. L. 108-375, div. A, title X,
§1084(d)(10), Oct. 28, 2004, 118 Stat. 2061; Pub. L.
109-364, div. A, title VI, §§643(a), 644(a), title X,
§1071(a)(8), Oct. 17, 2006, 120 Stat. 2260, 2261, 2398.)

AMENDMENTS

2006—Subsec. (b)(1)(E). Pub. L. 109-364, §643(a)(1), in-
serted ‘‘or under subparagraph (G) of this paragraph’
before period at end.

Subsec. (b)(1)(G). Pub. L. 109-364, §643(a)(2),
subpar. (G).

Subsec. (d)(2)(B). Pub. L. 109-364, §644(a), substituted
“‘October 7, 2001’ for ‘‘November 23, 2003°.

Subsec. (d)(6)(A). Pub. L. 109-364, §1071(a)(8), struck
out second comma after ‘‘November 23, 2003”’.

2004—Subsecs. (b)A)(F), (A(2)(B), (6)(A). Pub. L.
108-375 substituted ‘‘after November 23, 2003,”” for ‘‘on
or after the date of the enactment of the National De-
fense Authorization Act for Fiscal Year 2004"".

2003—Subsec. (b)(1)(F). Pub. L. 108-136, §645(b)(1),
added subpar. (F).

Subsec. (d)(1). Pub. L. 108-136, §645(a)(2), substituted
‘“‘Except as provided in paragraph (2)(B), the Secretary
concerned’ for ‘“The Secretary concerned’ in introduc-
tory provisions.

Subsec. (d)(2). Pub. L. 108-136, §645(a)(1), amended
heading and text of par. (2) generally. Prior to amend-
ment, text read as follows: ‘“The Secretary concerned
shall pay an annuity under this subchapter to the de-
pendent child of a member described in paragraph (1) if
there is no surviving spouse or if the member’s surviv-
ing spouse subsequently dies.”

Subsec. (d)(6). Pub. L. 108-136, §645(c), added par. (6).

Subsec. (f). Pub. L. 108-136, §644(b), inserted ‘‘or Be-
fore” after ““Dying When’’ in heading.

Subsec. (f)(1). Pub. L. 108-136, §644(a), reenacted head-
ing without change and amended text generally. Prior
to amendment, text read as follows: ‘“The Secretary
concerned shall pay an annuity under this subchapter
to the surviving spouse of a person who is eligible to
provide a reserve-component annuity and who dies—

added
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‘“(A) before being notified under section 12731(d) of
this title that he has completed the years of service
required for eligibility for reserve-component retired
pay; or

‘“(B) during the 90-day period beginning on the date
he receives notification under section 12731(d) of this
title that he has completed the years of service re-
quired for eligibility for reserve-component retired
pay if he had not made an election under subsection
(a)(2)(B) to participate in the Plan.”
2001—Subsec. (d). Pub. L. 107-107 struck out ‘‘Retire-

ment-Eligible’” before ‘‘Members’’ in heading and
amended par. (1) generally. Prior to amendment, par.
(1) read as follows:

‘(1) SURVIVING SPOUSE ANNUITY.—The Secretary con-
cerned shall pay an annuity under this subchapter to
the surviving spouse of a member who dies on active
duty after—

““(A) becoming eligible to receive retired pay;

‘“(B) qualifying for retired pay except that he has
not applied for or been granted that pay; or

“(C) completing 20 years of active service but be-
fore he is eligible to retire as a commissioned officer
because he has not completed 10 years of active com-
missioned service.”
2000—Subsec. (a)(2). Pub. L. 106-398, §1 [[div. A], title

VI, §655(c)(1)], substituted ‘‘who elects under subpara-
graph (B) not to participate in the Plan” for ‘‘described
in clauses (i) and (ii) of subparagraph (B) who does not
elect to participate in the Plan before the end of the 90-
day period referred to in that clause’ in concluding
provisions.

Subsec. (a)(2)(B). Pub. L. 106-398, §1 [[div. A], title VI,
§655(a)], amended heading and text of subpar. (B) gener-
ally. Prior to amendment, text read as follows: ‘‘A per-
son who (i) is eligible to participate in the Plan under
paragraph (1)(B), (ii) is married or has a dependent
child when he is notified under section 12731(d) of this
title that he has completed the years of service re-
quired for eligibility for reserve-component retired pay,
and (iii) elects to participate in the Plan (and makes a
designation under subsection (e)) before the end of the
90-day period beginning on the date he receives such
notification.”

Subsec. (a)(3)(B). Pub. L. 106-398, §1 [[div. A], title VI,
§655(b)], substituted ‘“‘who is eligible to provide’ for
“who elects to provide” in introductory provisions,
added cls. (i) and (ii), and redesignated former cls. (i)
and (ii) as (iii) and (iv), respectively.

Subsec. (a)(4)(A). Pub. L. 106-398, §1 [[div. A], title VI,
§655(c)(2)(A)], struck out ‘“‘not to participate in the
Plan” after ‘‘election under paragraph (2)(A)”.

Subsec. (a)(4)(B). Pub. L. 106-398, §1 [[div. A], title VI,
§655(c)(2)(B)], struck out ‘“‘to participate in the Plan”
after ‘“‘under paragraph (2)(B)”’.

Subsec. (b)(3)(E)(ii). Pub. L. 106-398, §1 [[div. A], title
X, §1087(a)(10)], struck out second comma after ‘‘Octo-
ber 16, 1998”°.

Subsec. (e). Pub. L. 106-398, §1 [[div. A], title VI,
§655(c)(3)], substituted ‘‘a person is required to make a
designation under this subsection, the person’ for ‘‘a
person electing to participate in the Plan is required to
make a designation under this subsection, the person
making such election’ in introductory provisions.

1999—Subsec. (b)(3)(E)(ii). Pub. L. 106-65 substituted
“after October 16, 1998, for ‘‘on or after the date of the
enactment of the subparagraph’.

1998—Subsec. (b)(3)(C). Pub. L. 105-261, §643(a)(1),
struck out ‘‘EFFECTIVE DATE,” after ‘‘IRREVOCABILITY,”’
in heading and ‘“‘Such an election is effective as of the
first day of the first calendar month following the
month in which it is received by the Secretary con-
cerned.” after ‘‘section 1450(f) of this title.”” in text.

Subsec. (b)(3)(E). Pub. L. 105-261, §643(a)(2), added sub-
par. (E).

1997—Pub. L. 105-85 substituted ‘‘Plan” for ‘“‘plan’ in
section catchline.

1996—Pub. L. 104201 amended section generally, re-
vising and restating provisions relating to application
of the Plan and inserting subsec., par., and subpar.
headings.
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1994—Subsec. (a)(2)(B). Pub. L. 103-337, §1671(d)(2),
substituted “12731(d)” for <‘1331(d)”’.

Subsec. (b)(1). Pub. L. 103-337, §638, designated exist-
ing provisions as subpar. (A) and added subpars. (B) to
(B).
Subsec. (£)(1). Pub. L. 103-337, §1671(d)(2), substituted
€412731(d)”’ for ““1331(d)”’ in subpars. (A) and (B).

1989—Subsec. (a)(H(B), (2)(B). Pub. L. 101-189,
§1407(a)(2), substituted ‘‘reserve-component retired
pay’’ for ‘‘retired pay under chapter 67 of this title”’.

Subsec. (a)(4)(A). Pub. L. 101-189, §1407(a)(3), struck
out ‘‘or retainer’’ after ‘“‘entitled to retired”.

Subsec. (f)(1)(A), (B). Pub. L. 101-189, §1407(a)(2), sub-
stituted ‘‘reserve-component retired pay’’ for ‘‘retired
pay under chapter 67 of this title”.

1986—Subsec. (a)(5). Pub. L. 99-661, §1343(a)(8)(B), sub-
stituted ‘‘a reserve-component annuity’’ for ‘‘an annu-
ity by virtue of eligibility under paragraph (1)(B)”.

Subsec. (b)(5). Pub. L. 99-661, §641(b)(1), inserted ‘‘(A)
whether the election is being made pursuant to the re-
quirements of a court order, or (B)”.

Subsec. (d)(2). Pub. L. 99-661, §642(a)(1), substituted
““if there is no surviving spouse or if the member’s sur-
viving spouse subsequently dies’ for ‘‘if the member
and the member’s spouse die as a result of a common
accident’.

Subsec. (£)(2). Pub. L. 99-661, §642(a)(2), substituted *‘if
there is no surviving spouse or if the person’s surviving
spouse subsequently dies’ for ‘‘if the person and the
person’s spouse die as a result of a common accident’.

1985—Subsec. (a)(1)(A). Pub. L. 99-145, §719(8)(A), sub-
stituted ‘‘retired pay’’ for ‘‘retired or retainer pay’’.

Subsec. (a)(2)(A). Pub. L. 99-145, §721(a)(1), inserted
‘“(with his spouse’s concurrence, if required under para-
graph (3))”’ after ‘‘unless he elects”.

Pub. L. 99-145, §719(8)(A), substituted ‘‘retired pay”’
for “‘retired or retainer pay’’.

Subsec. (a)(3). Pub. L. 99-145, § 721(a)(2), amended par.
(3) generally. Prior to amendment, par. (3) read as fol-
lows:

‘“(A) If a person who is eligible under paragraph (1)(A)
to participate in the Plan and who is married elects not
to participate in the Plan at the maximum level, or
elects to provide an annuity for a dependent child but
not for his spouse, or elects to provide an annuity for
a former spouse under subsection (b)(2), that person’s
spouse shall be notified of that election.

‘(B) If a person who is eligible under paragraph (1)(B)
to participate in the Plan and who is married does not
elect to participate in the Plan at the maximum level,
or elects to provide an annuity for a dependent child
but not for his spouse, or elects to provide an annuity
for a former spouse under subsection (b)(2), that per-
son’s spouse shall be notified of that action.”

Subsec. (a)(6). Pub. L. 99-149, §715(a), added par. (6).

Subsec. (b)(1). Pub. L. 99-145, §719(3), substituted ‘‘a
reserve-component annuity’’ for ‘‘an annuity under this
paragraph by virtue of eligibility under subsection
@W)B)”.

Subsec. (b)(2). Pub. L. 99-145, §719(3), substituted ‘“‘a
reserve-component annuity’’ for ‘‘an annuity under this
paragraph by virtue of eligibility under subsection
@)M(B)”.

Pub. L. 99-145, §716(a)(1), inserted ‘‘(other than a child
who is a beneficiary under an election under paragraph
(4))” after ‘‘that spouse or child’’ in second sentence.

Subsec. (b)(B)(B). Pub. L. 99-145, §719(8)(A), sub-
stituted ‘‘retired pay’’ for ‘‘retired or retainer pay’’.

Subsec. (b)(4), (5). Pub. L. 99-145, §716(a)(2), (3), added
par. (4) and redesignated former par. (4) as (5).

Subsec. (¢). Pub. L. 99-145, §513(b), inserted ‘‘disabil-
ity” before ‘‘retired pay’’.

Subsec. (d). Pub. L. 99-145, §712(a), amended subsec.
(d) generally. Prior to amendment, subsec. (d) read as
follows: “‘If a member of an armed force dies on active
duty after he has become entitled to retired or retainer
pay, or after he has qualified for that pay except that
he has not applied for or been granted that pay, and his
spouse is eligible for dependency and indemnity com-
pensation under section 411(a) of title 38 in an amount
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that is less than the annuity the spouse would have re-
ceived under this subchapter if it had applied to the
member when he died, the Secretary concerned shall
pay to the spouse an annuity equal to the difference be-
tween that amount of compensation and 55 percent of
the retired or retainer pay to which the otherwise eligi-
ble spouse described in section 1450(a)(1) of this title
would have been entitled if the member had been enti-
tled to that pay based upon his years of active service
when he died.”

Subsec. (f). Pub. L. 99-145, § 713(a), added subsec. (f).

Subsec. (g). Pub. L. 99-145, §715(b), added subsec. (g).

1983—Subsec. (a)(3). Pub. L. 98-94, §941(c)(2), sub-
stituted ‘‘provide an annuity for a former spouse under
subsection (b)(2),” for ‘“‘provide an annuity under sub-
section (b)(2) of this section,” in subpars. (A) and (B).

Subsec. (a)(5). Pub. L. 98-94, §941(a)(1), inserted ‘‘ex-
cept in accordance with subsection (b)(3)”.

Subsec. (b). Pub. L. 98-94, §941(a)(2), amended subsec.
(b) generally. Prior to amendment subsec. (b) read as
follows:

“(1) A person who is not married and does not have
a dependent child when he becomes eligible to partici-
pate in the Plan may elect to provide an annuity to a
natural person with an insurable interest in that per-
son or to provide an annuity to a former spouse.

‘“(2) A person who is married, or has a dependent
child may elect to provide an annuity to a former
spouse instead of providing an annuity to a spouse or
dependent child if the election is made in order to
carry out the terms of a written agreement entered
into voluntarily with the former spouse (without re-
gard to whether such agreement is included in or ap-
proved by a court order).

““(3) In the case of a person electing to provide an an-
nuity under paragraph (1) or (2) of this subsection by
virtue of eligibility under subsection (a)(1)(B), the elec-
tion shall include a designation under subsection (e).

‘(4) Any person who elects under paragraph (1) or (2)
to provide an annuity to a former spouse shall, at the
time of making such election, provide the Secretary
concerned with a written statement, in a form to be
prescribed by that Secretary, signed by such person and
the former spouse setting forth whether the election is
being made pursuant to a voluntary written agreement
previously entered into by such person as a part of or
incident to a proceeding of divorce, dissolution, annul-
ment, or legal separation, and if so, whether such vol-
untary written agreement has been incorporated in or
ratified or approved by a court order.”’

1982—Pub. L. 97295, §1(18), substituted ‘Plan’ for
“plan’ in section catchline.

Subsec. (a)(3). Pub. L. 97-252, §1003(b)(1), inserted in
subpars. (A) and (B) identical text ‘‘or elects to provide
an annuity under subsection (b)(2) of this section,”’
after ‘‘for his spouse,”.

Subsec. (b). Pub. L. 97-252, §1003(b)(2), designated ex-
isting first sentence as par. (1), authorized an election
to provide an annuity to a former spouse, added pars.
(2) and (4), designated existing second sentence as par.
(3), and substituted ‘‘person electing to provide an an-
nuity under paragraph (1) or (2) of this subsection” for
‘“‘person providing an annuity under this subsection”
and ‘‘the election” for ‘‘such an election”.

1978—Subsec. (a). Pub. L. 95-397, §202(a), amended sub-
sec. (a) generally, primarily inserting provision that
this subchapter shall be known as the Survivor Benefit
Plan and provisions of pars. (1)(B), (2)(B) and conclud-
ing sentence, (3)(B), (4)(B), and last sentence of (5).

Subsec. (b). Pub. L. 95-397, §202(b), substituted ‘‘enti-
tled to retired or retainer pay’ for ‘‘eligible to partici-
pate in the Plan” and inserted provisions relating to
the inclusion in an election a designation under sub-
section (e) by persons providing an annuity under this
subsection by virtue of eligibility under subsection
(a)(1)(B).

Subsec. (e). Pub. L. 95-397, §202(c), added subsec. (e).

1976—Subsec. (a). Pub. L. 94-496 inserted ‘‘or elects to
provide an annuity for a dependent child but not for his
spouse’’ after “maximum level”’.
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EFFECTIVE DATE OF 2006 AMENDMENT

Pub. L. 109-364, div. A, title VI, §644(b), Oct. 17, 2006,
120 Stat. 2261, provided that: ‘“‘Any annuity payable to
a dependent child under subchapter II of chapter 73 of
title 10, United States Code, by reason of the amend-
ment made by subsection (a) [amending this section]
shall be payable only for months beginning on or after
the date of the enactment of this Act [Oct. 17, 2006].”

EFFECTIVE DATE OF 2003 AMENDMENT

Pub. L. 108-136, div. A, title VI, §644(c), Nov. 24, 2003,
117 Stat. 1518, provided that: ‘‘Subparagraph (B) of sec-
tion 1448(f)(1) of title 10, United States Code, as added
by subsection (a), shall take effect as of September 10,
2001, and shall apply with respect to performance of in-
active-duty training (as defined in section 101(d) of title
10, United States Code) on or after that date.”

EFFECTIVE DATE OF 2001 AMENDMENT

Pub. L. 107-107, div. A, title VI, §642(d), Dec. 28, 2001,
115 Stat. 1152, provided that: ‘“The amendments made
by this section [amending this section and section 1451
of this title] shall take effect as of September 10, 2001,
and shall apply with respect to deaths of members of
the Armed Forces occurring on or after that date.”

EFFECTIVE DATE OF 2000 AMENDMENT

Pub. L. 106-398, §1 [[div. A], title VI, §655(d)], Oct. 30,
2000, 114 Stat. 1654, 1654A-166, provided that: ‘‘The
amendments made by this section [amending this sec-
tion and section 1450 of this title] apply only with re-
spect to a notification under section 12731(d) of title 10,
United States Code, made after January 1, 2001, that a
member of a reserve component has completed the
years of service required for eligibility for reserve-com-
ponent retired pay.”

EFFECTIVE DATE OF 1994 AMENDMENT

Amendment by section 1671(d)(2) of Pub. L. 103-337 ef-
fective Dec. 1, 1994, except as otherwise provided, see
section 1691 of Pub. L. 103-337, set out as an Effective
Date note under section 10001 of this title.

EFFECTIVE DATE OF 1986 AMENDMENT

Amendment by section 641 of Pub. L. 99-661 applicable
to court orders issued on or after Nov. 14, 1986, see sec-
tion 641(c) of Pub. L. 99-661, set out as a note under sec-
tion 1450 of this title.

Section 642(c) of Pub. L. 99-661 provided that: ‘“The
amendments made by subsection (a) [amending this
section] shall apply only to claims arising on or after
March 1, 1986. The amendments made by subsection (b)
[amending section 1451 of this title] shall apply to pay-
ments for periods after February 28, 1986.”

EFFECTIVE DATE OF 1985 AMENDMENT

Amendment by title VII of Pub. L. 99-145 effective
Mar. 1, 1986, with prohibition against accrual of bene-
fits to any person by reason of the enactment of such
title VII for any period before Mar. 1, 1986, see section
731 of Pub. L. 99-145, set out as a note under section 1447
of this title.

EFFECTIVE DATE OF 1983 AMENDMENT

Section 941(b) of Pub. L. 98-94 provided that: ‘‘In the
case of a person who on the date of the enactment of
this Act [Sept. 24, 1983] is a person described in sub-
paragraph (A) of subsection (b)(3) of section 1448 of title
10, United States Code (as amended by subsection
(a)(2)), such subsection shall apply to that person as if
the one-year period provided for in subparagraph (A) of
such subsection began on the date of the enactment of
this Act.”

EFFECTIVE DATE OF 1982 AMENDMENT; TRANSITION
PROVISIONS

Amendment by Pub. L. 97-252 effective Feb. 1, 1983,
and applicable to persons becoming eligible to partici-
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pate in Survivor Benefit Plan provided for in this sub-
chapter before, on, or after Feb. 1, 1983, see section 1006
of Pub. L. 97-252, set out as an Effective Date; Transi-
tion Provisions note under section 1408 of this title.

EFFECTIVE DATE OF 1978 AMENDMENT

Amendment by Pub. L. 95-397 effective Oct. 1, 1978,
and applicable to annuities payable by virtue of amend-
ment for months beginning on or after such date, see
section 210 of Pub. L. 95-397, set out as a note under sec-
tion 1447 of this title.

EFFECTIVE DATE OF 1976 AMENDMENT

Amendment by Pub. L. 94-496 effective Sept. 21, 1972,
see section 3 of Pub. L. 94-496, set out as a note under
section 1447 of this title.

EFFECTIVE DATE OF 1997 AMENDMENTS BY SECTION 645
oF PUB. L. 105-85

Section 645(c) of Pub. L. 105-85 provided that: ‘““The
amendments made by this section [amending section
4(e)(1) of Pub. L. 92425 and section 653(d) of Pub. L.
100-456, set out below] take effect on the first day of the
first month beginning after the date of the enactment
of this Act [Nov. 18, 1997] and shall apply with respect
to payments of benefits for months beginning on or
after that date, except that the Secretary of Veterans
Affairs may provide, if necessary for administrative
implementation, that such amendments shall apply be-
ginning with a later month, not later than the first
month beginning more than 180 days after the date of
the enactment of this Act.”

TRANSITION

Pub. L. 109-364, div. A, title VI, §643(c), Oct. 17, 2006,
120 Stat. 2261, provided that:

‘(1) TRANSITION PERIOD.—In the case of a participant
in the Survivor Benefit Plan who made a covered insur-
able-interest election (as defined in paragraph (2)) and
whose designated beneficiary under that election dies
before the date of the enactment of this Act [Oct. 17,
2006] or during the 18-month period beginning on such
date, the time period applicable for purposes of the lim-
itation in the third sentence of subparagraph (G)(i) of
section 1448(b)(1) of title 10, United States Code, as
added by subsection (a), shall be the two-year period
beginning on the date of the enactment of this Act
(rather than the 180-day period specified in that sen-
tence).

‘(2) COVERED INSURABLE-INTEREST ELECTIONS.—For
purposes of paragraph (1), a covered insurable-interest
election is an election under section 1448(b)(1) of title
10, United States Code, made before the date of the en-
actment of this Act [Oct. 17, 2006], or during the 18-
month period beginning on such date, by a participant
in the Survivor Benefit Plan to provide an annuity
under that plan to a natural person with an insurable
interest in that person.

‘“(3) SURVIVOR BENEFIT PLAN.—For purposes of this
subsection, the term ‘Survivor Benefit Plan’ means the
program under subchapter II of chapter 73 of title 10,
United States Code.”

ONE-YEAR OPEN ENROLLMENT PERIOD FOR SURVIVOR
BENEFIT PLAN COMMENCING OCTOBER 1, 2005

Pub. L. 108-375, div. A, title VI, §645, Oct. 28, 2004, 118
Stat. 1962, as amended by Pub. L. 109-364, div. A, title
X, §1071(g)(5), Oct. 17, 2006, 120 Stat. 2402, provided that:

‘‘(a) PERSONS NOT CURRENTLY PARTICIPATING IN SUR-
VIVOR BENEFIT PLAN.—

‘(1) ELECTION OF SBP COVERAGE.—An eligible retired
or former member may elect to participate in the
Survivor Benefit Plan during the open enrollment pe-
riod specified in subsection (f).

‘“(2) ELECTION OF SUPPLEMENTAL ANNUITY COV-
ERAGE.—An eligible retired or former member who
elects under paragraph (1) to participate in the Sur-
vivor Benefit Plan at the maximum level may also
elect during the open enrollment period to partici-
pate in the Supplemental Survivor Benefit Plan.
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“(3) ELIGIBLE RETIRED OR FORMER MEMBER.—For
purposes of paragraphs (1) and (2), an eligible retired
or former member is a member or former member of
the uniformed services who on the day before the
first day of the open enrollment period is not a par-
ticipant in the Survivor Benefit Plan and—

‘“(A) is entitled to retired pay; or

“(B) would be entitled to retired pay under chap-
ter 1223 of title 10, United States Code, but for the
fact that such member or former member is under
60 years of age.

‘“(4) STATUS UNDER SBP OF PERSONS MAKING ELEC-
TIONS.—

‘““(A) STANDARD ANNUITY.—A person making an
election under paragraph (1) by reason of eligibility
under paragraph (3)(A) shall be treated for all pur-
poses as providing a standard annuity under the
Survivor Benefit Plan.

‘“(B) RESERVE-COMPONENT ANNUITY.—A person
making an election under paragraph (1) by reason
of eligibility under paragraph (3)(B) shall be treated
for all purposes as providing a reserve-component
annuity under the Survivor Benefit Plan.

“(b) ELECTION TO INCREASE COVERAGE UNDER SBP.—A
person who on the day before the first day of the open
enrollment period is a participant in the Survivor Ben-
efit Plan but is not participating at the maximum base
amount or is providing coverage under the Plan for a
dependent child and not for the person’s spouse or
former spouse may, during the open enrollment period,
elect to—

‘(1) participate in the Plan at a higher base amount
(not in excess of the participant’s retired pay); or

“(2) provide annuity coverage under the Plan for
the person’s spouse or former spouse at a base
amount not less than the base amount provided for
the dependent child.

‘“(c) ELECTION FOR CURRENT SBP PARTICIPANTS TO
PARTICIPATE IN SUPPLEMENTAL SBP.—

‘(1) ELECTION.—A person who is eligible to make an
election under this paragraph may elect during the
open enrollment period to participate in the Supple-
mental Survivor Benefit Plan.

‘‘(2) PERSONS ELIGIBLE.—Except as provided in para-
graph (3), a person is eligible to make an election
under paragraph (1) if on the day before the first day
of the open enrollment period the person is a partici-
pant in the Survivor Benefit Plan at the maximum
level, or during the open enrollment period the per-
son increases the level of such participation to the
maximum level under subsection (b) of this section,
and under that Plan is providing annuity coverage for
the person’s spouse or a former spouse.

“(3) LIMITATION ON ELIGIBILITY FOR CERTAIN SBP
PARTICIPANTS NOT AFFECTED BY TWO-TIER ANNUITY
COMPUTATION.—A person is not eligible to make an
election under paragraph (1) if (as determined by the
Secretary concerned) the annuity of a spouse or
former spouse beneficiary of that person under the
Survivor Benefit Plan is to be computed under sec-
tion 1451(e) of title 10, United States Code. However,
such a person may during the open enrollment period
waive the right to have that annuity computed under
such section 1451(e). Any such election is irrevocable.
A person making such a waiver may make an election
under paragraph (1) as in the case of any other par-
ticipant in the Survivor Benefit Plan.

“(d) MANNER OF MAKING ELECTIONS.—An election
under this section shall be made in writing, signed by
the person making the election, and received by the
Secretary concerned before the end of the open enroll-
ment period. Any such election shall be made subject
to the same conditions, and with the same opportuni-
ties for designation of beneficiaries and specification of
base amount, that apply under the Survivor Benefit
Plan or the Supplemental Survivor Benefit Plan, as the
case may be. A person making an election under sub-
section (a) to provide a reserve-component annuity
shall make a designation described in section 1448(e) of
title 10, United States Code.
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‘‘(e) EFFECTIVE DATE FOR ELECTIONS.—Any such elec-
tion shall be effective as of the first day of the first cal-
endar month following the month in which the election
is received by the Secretary concerned.

“(f) OPEN ENROLLMENT PERIOD.—The open enrollment
period under this section is the one-year period begin-
ning on October 1, 2005.

‘(g) EFFECT OF DEATH OF PERSON MAKING ELECTION
WITHIN TWO YEARS OF MAKING ELECTION.—If a person
making an election under this section dies before the
end of the two-year period beginning on the effective
date of the election, the election is void and the
amount of any reduction in retired pay of the person
that is attributable to the election shall be paid in a
lump sum to the person who would have been the de-
ceased person’s beneficiary under the voided election if
the deceased person had died after the end of such two-
year period.

““(h) APPLICABILITY OF CERTAIN PROVISIONS OF LAW.—
The provisions of sections 1449, 1453, and 1454 of title 10,
United States Code, are applicable to a person making
an election, and to an election, under this section in
the same manner as if the election were made under
the Survivor Benefit Plan or the Supplemental Sur-
vivor Benefit Plan, as the case may be.

(1) PREMIUM FOR OPEN ENROLLMENT ELECTION.—

‘(1) PREMIUMS TO BE CHARGED.—The Secretary of
Defense shall prescribe in regulations premiums
which a person electing under this section shall be re-
quired to pay for participating in the Survivor Bene-
fit Plan pursuant to the election. The total amount
of the premiums to be paid by a person under the reg-
ulations shall be equal to the sum of—

‘“(A) the total amount by which the retired pay of
the person would have been reduced before the ef-
fective date of the election if the person had elected
to participate in the Survivor Benefit Plan (for the
same base amount specified in the election) at the
first opportunity that was afforded the member to
participate under chapter 73 of title 10, United
States Code;

‘“(B) interest on the amounts by which the retired
pay of the person would have been so reduced, com-
puted from the dates on which the retired pay
would have been so reduced at such rate or rates
and according to such methodology as the Sec-
retary of Defense determines reasonable; and

‘(C) any additional amount that the Secretary
determines necessary to protect the actuarial
soundness of the Department of Defense Military
Retirement Fund against any increased risk for the
fund that is associated with the election.

‘(2) PREMIUMS TO BE CREDITED TO RETIREMENT
FUND.—Premiums paid under the regulations under
paragraph (1) shall be credited to the Department of
Defense Military Retirement Fund.

““(j) DEFINITIONS.—In this section:

‘(1) The term ‘Survivor Benefit Plan’ means the
program established under subchapter II of chapter 73
of title 10, United States Code.

‘(2) The term ‘Supplemental Survivor Benefit Plan’
means the program established under subchapter III
of chapter 73 of title 10, United States Code.

‘“(83) The term ‘retired pay’ includes retainer pay
paid under section 6330 of title 10, United States Code.

‘“(4) The terms ‘uniformed services’ and ‘Secretary
concerned’ have the meanings given those terms in
section 101 of title 37, United States Code.

‘“(5) The term ‘Department of Defense Military Re-
tirement Fund’ means the Department of Defense
Military Retirement Fund established under section
1461(a) of title 10, United States Code.”

OPEN ENROLLMENT PERIOD FOR SURVIVOR BENEFIT
PLAN COMMENCING MARCH 1, 1999

Pub. L. 105261, div. A, title VI, §642, Oct. 17, 1998, 112
Stat. 2045, as amended by Pub. L. 106-65, div. A, title
VI, §654, Oct. 5, 1999, 113 Stat. 667, provided for a one-
year open enrollment period beginning on Mar. 1, 1999,
during which an eligible retired or former member who
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was not participating in the Survivor Benefit Plan
could elect to participate in the Plan and also elect to
participate in the Supplemental Survivor Benefit Plan.

ANNUITIES FOR CERTAIN MILITARY SURVIVING SPOUSES

Pub. L. 105-85, div. A, title VI, §644, Nov. 18, 1997, 111
Stat. 1800, as amended by Pub. L. 106-65, div. A, title
VI, §656(a), (b), title X, §1066(c)(3), Oct. 5, 1999, 113 Stat.
668, 773; Pub. L. 107-314, div. A, title VI, §634, Dec. 2, 202,
116 Stat. 2573, provided that:

‘‘(a) SURVIVOR ANNUITY.—(1) The Secretary concerned
shall pay an annuity to the qualified surviving spouse
of each member of the uniformed services who—

‘““(A) became entitled to retired or retainer pay be-
fore September 21, 1972, died before March 21, 1974,
and was entitled to retired or retainer pay on the
date of death; or

‘(B) died before October 1, 1978, and at the time of
his death would have been entitled to retired pay
under chapter 67 [now 1223] of title 10, United States
Code (as in effect before December 1, 1994), but for the
fact that he was under 60 years of age.

‘“(2) A qualified surviving spouse for purposes of this
section is a surviving spouse who has not remarried.

‘“(b) AMOUNT OF ANNUITY.—(1) An annuity under this
section shall be paid at the rate of $185.58 per month, as
adjusted from time to time under paragraph (3).

‘“(2) The amount of an annuity to which a surviving
spouse is entitled under this section for any period
shall be reduced (but not below zero) by any amount
paid to that surviving spouse for the same period under
any of the following provisions of law:

“(A) Section 1311(a) of title 38, United States Code
(relating to dependency and indemnity compensation
payable by the Secretary of Veterans Affairs).

‘(B) Chapter 73 of title 10, United States Code.

“(C) Section 4 of Public Law 92-425 (10 U.S.C. 1448
note).

‘“(3) Whenever after May 1, 2002, retired or retainer
pay is increased under section 140la(b)(2) of title 10,
United States Code, each annuity that is payable under
this section shall be increased at the same time and by
the same total percent.

‘‘(c) APPLICATION REQUIRED.—No benefit shall be paid
to any person under this section unless an application
for such benefit is filed with the Secretary concerned
by or on behalf of such person.

‘‘(d) DEFINITIONS.—For purposes of this section:

‘(1) The terms ‘uniformed services’ and ‘Secretary
concerned’ have the meanings given such terms in
section 101 of title 37, United States Code.

“(2) The term ‘surviving spouse’ has the meaning
given such term in paragraph (9) of section 1447 of
title 10, United States Code.

‘‘(e) PROSPECTIVE APPLICABILITY.—(1) Annuities under
this section shall be paid for months beginning after
November 1997.

‘“(2) No benefit shall accrue to any person by reason
of the enactment of this section for any period before
December 1997.”

[Pub. L. 106-65, div. A, title VI, §656(c), Oct. 5, 1999, 113
Stat. 668, provided that: ‘“The amendment made by sub-
section (a) [amending section 644 of Pub. L. 105-85, set
out above] shall apply with respect to annuities pay-
able for months beginning after September 30, 1999.’]

AUTHORITY FOR RELIEF FROM PREVIOUS OVERPAY-
MENTS UNDER MINIMUM INCOME WIDOWS PROGRAM

Pub. L. 104-106, div. A, title VI, §635, Feb. 10, 1996, 110
Stat. 366, authorized the Secretary of Defense to waive
recovery by the United States of any overpayment by
the United States that had been made before Feb. 10,
1996, under section 4 of Public Law 92-425, set out
below, and that was attributable to failure by the De-
partment of Defense to apply the eligibility provisions
of subsection (a) of such section in the case of the per-
son to whom the overpayment had been made.

OPEN ENROLLMENT PERIOD FOR SURVIVOR BENEFIT
PLAN COMMENCING APRIL 1, 1992

Pub. L. 101-189, div. A, title XIV, §1405, Nov. 29, 1989,
103 Stat. 1586, as amended by Pub. L. 101-510, div. A,
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title VI, §631(2), title XIV, §1484(1)(4)(B), Nov. 5, 1990, 104
Stat. 1580, 1720; Pub. L. 102-190, div. A, title VI,
§653(a)(1), (c)(2), Dec. 5, 1991, 105 Stat. 1388, 1389; Pub. L.
102-484, div. A, title VI, §643, Oct. 23, 1992, 106 Stat. 2425,
provided for a one-year open enrollment period begin-
ning on Apr. 1, 1992, during which: (1) an eligible retired
or former member who was not participating in the
Survivor Benefit Plan could elect to participate in the
Plan and also elect to participate in the Supplemental
Survivor Benefit Plan, (2) a current participant in the
Survivor Benefit Plan who was not participating at the
maximum base amount could elect to participate in the
Plan at a higher base amount or provide coverage for
a previously uncovered spouse or former spouse, and (3)
a participant in the Survivor Benefit Plan at the maxi-
mum level who was providing annuity coverage for a
spouse or former spouse could elect to participate in
the Supplemental Survivor Benefit Plan, and directed
the Secretary of Defense to submit to committees of
Congress a report on the open season not later than
June 1, 1990.

DEFINITIONS FOR 1989 AMENDMENTS

Section 1406 of title XIV of div. A of Pub. L. 101-189,
as amended by Pub. L. 102-190, div. A, title VI,
§653(a)(2), Dec. 5, 1991, 105 Stat. 1388, provided that:
“For the purpose of this title [see Short Title of 1989
Amendment note set out under section 1447 of this
title]:

‘(1) The term ‘Survivor Benefit Plan’ means the
program established under subchapter II of chapter 73
of title 10, United States Code.

‘“(2) The term ‘retired pay’ includes retainer pay
paid under section 6330 of title 10, United States Code.

‘(3) The terms ‘uniformed services’ and ‘Secretary
concerned’ have the meanings given those terms in
section 101 of title 37, United States Code.

‘“(4) The term ‘SBP premium’ means the reduction
in retired pay required as a condition of providing an
annuity under the Survivor Benefit Plan.

‘(5) The term ‘base amount’ has the meaning given
that term in section 1447(2) [see 1447(6)] of title 10,
United States Code.”

ANNUITY FOR SURVIVING SPOUSES OF MEMBERS WHO
DIED BEFORE NOVEMBER 1, 1953, AND WHO WERE EN-
TITLED TO RETIRED OR RETAINER PAY ON DATE OF
DEATH

Pub. L. 100-456, div. A, title VI, §653, Sept. 29, 1988, 102
Stat. 1991, as amended by Pub. L. 103-337, div. A, title
X, §1070(d)(3), Oct. b, 1994, 108 Stat. 2858; Pub. L. 105-85,
div. A, title VI, §645(a), Nov. 18, 1997, 111 Stat. 1801, pro-
vided that:

‘‘(a) ANNUITY.—(1) The Secretary concerned shall pay
an annuity to the qualified surviving spouse of each
member of the uniformed services who—

‘“(A) died before November 1, 1953; and
‘“(B) was entitled to retired or retainer pay on the
date of death.

‘(2) A qualified surviving spouse for purposes of this
section is a surviving spouse who has not remarried and
who is eligible for an annuity under section 4 of Public
Law 92-425 (10 U.S.C. 1448 note).

‘“(b) AMOUNT OF ANNUITY.—(1) An annuity payable
under this section shall be paid at the rate of $165 per
month, as adjusted from time to time under subsection
(c).

“(2) An annuity paid to a surviving spouse under this
section shall be reduced by the amount of dependency
and indemnity compensation (DIC) to which the surviv-
ing spouse is entitled under section 1311(a) of title 38,
United States Code.

‘‘(¢c) COST-OF-LIVING INCREASES.—Whenever retired or
retainer pay is increased under section 140l1a(b)(2) of
title 10, United States Code, each annuity that is pay-
able under this section shall be increased at the same
time and by the same total percent. The amount of the
increase shall be based on the monthly annuity payable
before any reduction under this section.
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““(d) RELATIONSHIP TO OTHER PROGRAMS.—(1) An annu-
ity paid to a surviving spouse under this section is in
addition to any pension to which the surviving spouse
is entitled under subchapter III of chapter 15 of title 38,
United States Code, or section 306 of the Veterans’ and
Survivors’ Pension Improvement Act of 1978 (38 U.S.C.
1521 note), and any payment made under the provisions
of section 4 of Public Law 92-425. An annuity paid under
this section shall not be considered as income for the
purposes of eligibility for any such pension.

‘“(2) Payment of annuities under this section shall be
made by the Secretary of Veterans Affairs. In making
such payments, the Secretary shall combine the pay-
ment under this section with the payment of any
amount due the same person under section 4 of Public
Law 92-425 (10 U.S.C. 1448 note), as provided in sub-
section (e)(1) of that section. The Secretary concerned
shall transfer amounts for payments under this section
to the Secretary of Veterans Affairs in the same man-
ner as is provided under subsection (e)(2) of section 4 of
Public Law 92-425 for payments under that section.

‘‘(e) DEFINITIONS.—For purposes of this section:

‘(1) The terms ‘uniformed services’ and ‘Secretary
concerned’ have the meanings given those terms in
section 101 of title 37, United States Code.

‘“(2) The term ‘surviving spouse’ has the meaning
given the terms ‘widow’ and ‘widower’ in paragraphs
(3) and (4), respectively, of section 1447 [see 1447(7),
(8)] of title 10, United States Code.

‘(f) EFFECTIVE DATE.—Annuities under this section
shall be paid for months beginning after the month in
which this Act is enacted [September 1988]. No benefit
shall accrue to any person by reason of the enactment
of this section for any period before the first month re-
ferred to in the preceding sentence. No benefit shall be
paid to any person under this section unless an applica-
tion for such benefit has been filed with the Secretary
concerned by or on behalf of such person.”’

AUTHORITY FOR CERTAIN REMARRIED SURVIVOR BENE-
FIT PLAN PARTICIPANTS TO WITHDRAW FROM PLAN

Pub. L. 100-180, div. A, title VI, §631, Dec. 4, 1987, 101
Stat. 1104, provided that:

‘“‘(a) AUTHORITY TO WITHDRAW.—(1) An individual who
is a participant in the Survivor Benefit Plan under sub-
chapter II of chapter 73 of title 10, United States Code,
and is described in paragraph (2) may, with the consent
of such individual’s spouse, withdraw from participa-
tion in the Plan.

‘“(2) An individual referred to in paragraph (1) is an
individual who—

‘“(A) is providing coverage for a spouse or for a
spouse and child under the Plan; and

‘(B) remarried before March 1, 1986, and at a time
when such individual was a participant in the Plan
but did not have an eligible spouse beneficiary under
the Plan.

“(b) APPLICABLE PROVISIONS.—An election under sub-
section (a) shall be subject to subparagraphs (B) and (D)
[see (E)] of section 1448(a)(6) of title 10, United States
Code, except that in applying such subparagraph (B) to
subsection (a), the one-year period referred to in clause
(ii) of such subparagraph shall extend until the end of
the one-year period beginning 90 days after the date of
the enactment of this Act [Dec. 4, 1987].

“(c) TREATMENT OF PRIOR CONTRIBUTIONS.—No refund
of amounts by which the retired pay of a participant in
the Survivor Benefit Plan has been reduced by reason
of section 1452 of title 10, United States Code, may be
made to an individual who withdraws from the Sur-
vivor Benefit Plan under subsection (a).”

OPTION FOR CERTAIN PARTICIPANTS TO WITHDRAW
FROM SURVIVOR BENEFIT PLAN

Section 711(c) of Pub. L. 99-145 provided that person
who during period Oct. 19, 1984, to Nov. 8, 1985, became
participant in Survivor Benefit Plan under this sub-
chapter could withdraw from Plan before end of one-
year period beginning on Nov. 8, 1985, and receive re-
fund of contributions plus interest.
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PERSONS COVERED UNDER SUBSECTIONS (d) AND (f)

Section 712(b) of Pub. L. 99-145 provided that:

‘(1) Section 1448(d) of title 10, United States Code, as
amended by subsection (a), applies to the surviving
spouse and dependent children of a person who dies on
active duty after September 20, 1972, and the former
spouse of a person who dies after September 7, 1982.

‘(2) In the case of the surviving spouse and children
of a person who dies during the period beginning on
September 21, 1972, and ending on October 1, 1985, the
Secretary concerned shall take appropriate steps to lo-
cate persons eligible for an annuity under section
1448(d) of title 10, United States Code, as amended by
subsection (a). Any such person must submit an appli-
cation to the Secretary for such an annuity before Oc-
tober 1, 1988, to be eligible to receive such annuity. Any
such annuity shall be effective only for months after
the month in which the Secretary receives such appli-
cation.”

Section 713(c) of Pub. L. 99-145 provided that:

‘(1) Section 1448(f) of title 10, United States Code, as
added by subsection (a), shall apply to the surviving
spouse and dependent children of any person who dies
after September 30, 1978, and the former spouse of a per-
son who dies after September 7, 1982.

‘(2) In the case of the surviving spouse and depend-
ents of a person who dies during the period beginning
on September 30, 1978, and ending on October 1, 1985,
the Secretary concerned shall take appropriate steps to
locate persons eligible for an annuity under section
1448(f) of title 10, United States Code, as added by sub-
section (a). Any such person must submit an applica-
tion to the Secretary for such an annuity before Octo-
ber 1, 1988, to be eligible to receive such annuity. Any
such annuity shall be effective only for months after
the month in which the Secretary receives such appli-
cation.”

REVISION FOR FORMER SPOUSE COVERAGE ALREADY IN
EFFECT

Section 716(b) of Pub. L. 99-145, as amended by Pub.
L. 99-661, div. A, title VI, §645, Nov. 14, 1986, 100 Stat.
3887, provided that person who before Mar. 1, 1986, made
election under subsec. (b) of this section to provide an-
nuity for former spouse could change that election to
provide annuity for former spouse and dependent chil-
dren, even though former spouse had died, but such
election had to be made not later than Mar. 1, 1987, in
case of person who made election before Nov. 8, 1985,
and not later than end of one-year period beginning on
Nov. 14, 1986, in case of person who made election dur-
ing period of Nov. 8, 1985, to Feb. 28, 1986.

ONE-YEAR OPEN PERIOD TO SWITCH COMPUTATION OF
SBP ANNUITY

Section 723(c) of Pub. L. 99-145 provided that person
who, before effective date of title VII of Pub. L. 99-145
(see Effective Date of 1985 Amendment note set out
under section 1447 of this title) participated in Survivor
Benefit Plan under this subchapter, and had elected to
provide annuity to former spouse could, with concur-
rence of such former spouse, elect to terminate such
annuity and provide annuity to such former spouse
under section 1450(a)(1) of this title, and any such elec-
tion was to be made before end of 12-month period be-
ginning on Nov. 8, 1985.

ONE-YEAR OPEN PERIOD FOR NEW FORMER SPOUSE
COVERAGE

Section 723(d) of Pub. L. 99-145 provided that person
who before effective date of part B of title VII of Pub.
L. 99-145 (see Effective Date of 1985 Amendment note
set out under section 1447 of this title) was participant
in Survivor Benefit Plan and did not elect to provide
annuity to former spouse could elect to provide annu-
ity to former spouse under Plan, and that any such
election was to be made before end of 12-month period
beginning on Nov. 8, 1985.
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OPEN ENROLLMENT PERIOD FOR SURVIVOR BENEFIT
PLAN

Pub. L. 97-35, title II, §212, Aug. 13, 1981, 95 Stat. 383,
as amended by Pub. L. 97-252, title XI, §1119, Sept. 8,
1982, 96 Stat. 753, provided that certain members or
former members of the uniformed services who, on Aug.
13, 1981, were not participants in the Survivor Benefit
Plan established under this subchapter or were not par-
ticipants in the Plan at the maximum level, could elect
to participate in the Plan or to participate in the Plan
at a higher level, during an open enrollment period be-
ginning Oct. 1, 1981, and ending Sept. 30, 1982, for mem-
bers and former members entitled to retired or retainer
pay on Aug. 13, 1981, or beginning on Oct. 1, 1982, and
ending on Sept. 30, 1983, for members or former mem-
bers who on Aug. 13, 1981, would have been entitled to
retired pay, but for the fact they were under 60 years
of age on that date.

SURVIVING SPOUSE; ANNUITY PAYMENT AND REDUCTION
PROVISIONS; ELECTION OF ANNUITY; DEFINITIONS; EF-
FECTIVE DATE

Pub. L. 96-402, §5, Oct. 9, 1980, 94 Stat. 1707, provided
that:

“(a)(1) The Secretary concerned shall pay an annuity
to any individual who is the surviving spouse of a mem-
ber of the uniformed services who—

““(A) died before September 21, 1972;

‘“(B) was serving on active duty in the uniformed
services at the time of his death and had served on
active duty for a period of not less than 20 years; and

‘“(C) was at the time of his death entitled to retired
or retainer pay or would have been entitled to that
pay except that he had not applied for or been grant-
ed that pay.

‘(2) An annuity under paragraph (1) shall be paid
under the provisions of subchapter II of chapter 73 of
title 10, United States Code, in the same manner as if
such member had died on or after September 21, 1972.

“(b)(1) The amount of retired or retainer pay to be
used as the basis for the computation of an annuity
under subsection (a) is the amount of the retired or re-
tainer pay to which the member would have been enti-
tled if the member had been entitled to that pay based
upon his years of active service when he died, adjusted
by the overall percentage increase in retired and re-
tainer pay under section 1401a of title 10, United States
Code (or any prior comparable provision of law), during
the period beginning on the date of the member’s death
and ending on the day before the effective date of this
section.

‘“(2) In addition to any reduction required under the
provisions of subchapter II of chapter 73 of title 10,
United States Code, the annuity paid to any surviving
spouse under this section shall be reduced by any
amount such surviving spouse is entitled to receive as
an annuity under subchapter I of such chapter.

“(c) If an individual entitled to an annuity under this
section is also entitled to an annuity under subchapter
II of chapter 73 of title 10, United States Code, based
upon a subsequent marriage, the individual may not re-
ceive both annuities but must elect which to receive.

‘“(d) As used in this section:

(1) The term ‘uniformed services’ means the
Armed Forces and the commissioned corps of the
Public Health Service and of the National Oceanic
and Atmospheric Administration.

‘(2) The term ‘surviving spouse’ has the meaning
given the terms ‘widow’ and ‘widower’ in section 1447
of title 10, United States Code.

““(3) The term ‘Secretary concerned’ has the mean-
ing given such term in section 101(8) of title 10,
United States Code, and includes the Secretary of
Commerce, with respect to matters concerning the
National Oceanic and Atmospheric Administration,
and the Secretary of Health and Human Services,
with respect to matters concerning the Public Health
Service.”

Provision effective Dec. 1, 1980, applicable to annu-
ities payable for months beginning on or after such
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date, and prohibiting accrual of benefits for any period
before Oct. 9, 1980, see section 7 of Pub. L. 96-402, set
out as a note under section 1447 of this title.

ELECTION ToO PARTICIPATE IN THE SURVIVOR BENEFIT
PLAN AND WITHDRAW FROM THE RETIRED SERVICE-
MAN’S FAMILY PROTECTION PLAN

Section 3 of Pub. L. 92-425, as amended by Pub. L.
93-155, title VIII, §804, Nov. 16, 1973, 87 Stat. 615, pro-
vided that:

‘‘(a) The Survivor Benefit Plan established pursuant
to clause (3) of the first section of this Act [this sub-
chapter] applies to any person who initially becomes
entitled to retired or retainer pay on or after the effec-
tive date of this Act [Sept. 21, 1972]. An election made
before that date by such a person under section 1431 of
title 10, United States Code, is canceled. However, a
person who initially becomes entitled to retired or re-
tainer pay within 180 days after the effective date of
this Act [Sept. 21, 1972] may, within 180 days after be-
coming so entitled, elect—

‘(1) not to participate in such Survivor Benefit
Plan if he is married or has a dependent child; or

‘(2) to participate in that Plan, if he is a person
covered by section 1448(b) of title 10, United States
Code.

““(b) Any person who is entitled to retired or retainer
pay on the effective date of this Act [Sept. 21, 1972] may
elect to participate in the Survivor Benefit Plan estab-
lished pursuant to clause (3) of the first section of this
Act [this subchapter] at any time within eighteen
months after such date. However, such a person who is
receiving retired or retainer pay reduced under section
1436(a) of title 10, United States Code, or who is deposit-
ing amounts under section 1438 of that title, may elect
at any time within eighteen months after the effective
date of this Act [Sept. 21, 1972]—

‘(1) to participate in the Plan and continue his par-
ticipation under chapter 73 of that title [this chapter]
as in effect on the day before the effective date of this
Act [Sept. 21, 1972], except that the total of the annu-
ities elected may not exceed 100 percent of his retired
or retainer pay; or

‘(2) to participate in the Plan and, notwithstanding
section 1436(b) of that title, terminate his participa-
tion under chapter 73 of that title [this chapter] as in
effect on the day before the effective date of this Act
[Sept. 21, 1972].

A person who elects under clause (2) of this subsection
is not entitled to a refund of amounts previously de-
ducted from his retired or retainer pay under chapter 73
of title 10, United States Code [this chapter], as in ef-
fect on the day before the effective date of this Act
[Sept. 21, 1972], or any payments made thereunder on
his behalf. A person who is not married or does not
have a dependent child on the first anniversary of the
effective date of this Act [Sept. 21, 1972], but who later
marries or acquires a dependent child, may elect to
participate in the Plan under the fourth sentence of
section 1448(a) of that title [former subsec. (a) of this
section].

‘‘(¢) Notwithstanding the provisions of the Survivor
Benefit Plan established pursuant to clause (3) of the
first section of this Act [this subchapter], and except as
otherwise provided in this section, subchapter I of
chapter 73 of title 10, United States Code [subchapter I
of this chapter] (other than the last two sentences of
section 1436(a), section 1443, and section 1444(b)), as in
effect on the day before the effective date of this Act
[Sept. 21, 1972], shall continue to apply in the case of
persons, and their beneficiaries, who have elected annu-
ities under section 1431 or 1432 of that title and who
have not elected under subsection (b)(2) of this section
to participate in that Plan.

‘(d) In this section, ‘base amount’ means—

‘(1) the monthly retired or retainer pay to which a
person—

““(A) is entitled on the effective date of this Act

[Sept. 21, 1972]; or

““(B) later becomes entitled by being advanced on
the retired list, performing active duty, or being
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transferred from the temporary disability retired
list to the permanent disability retired list; or
‘(2) any amount less than that described in clause

(1) designated by that person at the time he makes an

election under subsection (a)(2) or (b) of this section,

but not less than $300;
as increased from time to time under section 140la of
title 10, United States Code.

‘“(e) An election made under subsection (a) or (b) of
this section is effective on the date it is received by the
Secretary concerned, as defined in section 101(5) of title
37, United States Code.

“(f) Sections 1449, 1453, and 1454 of title 10, United
States Code, as added by clause (3) of the first section
of this Act [as part of this subchapter], are applicable
to persons covered by this section.”

INCOME SUPPLEMENT FOR CERTAIN WIDOWS OF RETIRED
MEMBERS OF THE UNIFORMED FORCES; SPECIAL ANNU-
ITY FOR WIDOWS OF COMMISSIONED PERSONNEL OF
THE PUBLIC HEALTH SERVICE AND NATIONAL OCEANIC
AND ATMOSPHERIC ADMINISTRATION IN LIEU OF VA
PENSION

Section 4 of Pub. L. 92-425, as amended by Pub. L.
94-496, §2, Oct. 14, 1976, 90 Stat. 2375; Pub. L. 95-397, title
II, §209, Sept. 30, 1978, 92 Stat. 848; Pub. L. 96-402, §6,
Oct. 9, 1980, 94 Stat. 1708; Pub. L. 98-94, title IX, §942(a),
Sept. 24, 1983, 97 Stat. 654; Pub. L. 102-40, title IV,
§402(d)(2), May 7, 1991, 105 Stat. 239; Pub. L. 103-337, div.
A, title X, §1070(d)(4), Oct. 5, 1994, 108 Stat. 2858; Pub. L.
104201, div. A, title VI, §638(a)—(c), Sept. 23, 1996, 110
Stat. 25681; Pub. L. 105-85, div. A, title VI, §645(b), Nov.
18, 1997, 111 Stat. 1801, provided that:

‘‘(a) A person—

‘(1) who, on September 21, 1972, was, or during the
period beginning on September 22, 1972, and ending on
March 20, 1974, became, a widow of a person who was
entitled to retired or retainer pay when he died;

‘(2) who is eligible for a pension under subchapter
III of chapter 15 of title 38, United States Code, or
section 306 of the Veterans’ and Survivors’ Pension
Improvement Act of 1978 [set out as note under sec-
tion 1521 of Title 38]; and

‘“(3) whose annual income, as determined in estab-
lishing that eligibility, is less than the maximum an-
nual rate of pension in effect under section 1541(b) of
title 38, United States Code;

shall be paid an annuity by the Secretary concerned
unless she is eligible to receive an annuity under the
Survivor Benefit Plan established pursuant to clause
(3) of the first section of this Act [this subchapter].
However, such a person who is the widow of a retired
officer of the Public Health Service or the National
Oceanic and Atmospheric Administration, and who
would otherwise be eligible for an annuity under this
section except that she does not qualify for the pension
described in clause (2) of this subsection because the
service of her deceased spouse is not considered active
duty under section 101(21) of title 38, United States
Code, is entitled to an annuity under this section.

‘““(b) The annuity under subsection (a) of this section
shall be in an amount which when added to the widow’s
income determined under subsection (a)(3) of this sec-
tion, plus the amount of any annuity being received
under sections 1431-1436 of title 10, United States Code,
but exclusive of a pension described in subsection (a)(2)
of this section, equals the maximum annual rate of
pension in effect under section 1541(b) of title 38, United
States Code. In addition, the Secretary concerned shall
pay to the widow, described in the last sentence of sub-
section (a) of this section, an amount equal to the pen-
sion she would otherwise have been eligible to receive
under subchapter IITI of chapter 15 of title 38, United
States Code, if the service of her deceased spouse was
considered active duty under section 101(21) of that
title.

‘“(c) The amount of an annuity payable under this
section, although counted as income in determining the
amount of any pension described in subsection (a)(2) of
this section, shall not be considered to affect the
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eligiblity [sic] of the recipient of such annuity for such
pension, even though, as a result of including the
amount of the annuity as income, no amount of such
pension is due.

‘“(d) Subsection 1450(i) and section 1453 as added to
title 10, United States Code, by clause 3 of the first sec-
tion of this Act, are applicable to persons covered by
this section.

‘‘(e)(1) Payment of annuities under this section shall
be made by the Secretary of Veterans Affairs. In mak-
ing such payments, the Secretary shall combine with
the payment under this section payment of any amount
due the same person under section 653(d) of the Na-
tional Defense Authorization Act, Fiscal Year 1989
[Pub. L. 100-456] (10 U.S.C. 1448 note). If appropriate for
administrative convenience (or otherwise determined
appropriate by the Secretary of Veterans Affairs), that
Secretary may combine a payment to any person for
any month under this section (and, if applicable, under
section 653(d) of the National Defense Authorization
Act, Fiscal Year 1989) with any other payment for that
month under laws administered by the Secretary so as
to provide that person with a single payment for that
month.

‘“(2) The Secretary concerned shall annually transfer
to the Secretary of Veterans Affairs such amounts as
may be necessary for payments by the Secretary of
Veterans Affairs under this section and for costs of the
Secretary of Veterans Affairs in administering this sec-
tion. Such transfers shall be made from amounts that
would otherwise be used for payment of annuities by
the Secretary concerned under this section. The au-
thority to make such a transfer is in addition to any
other authority of the Secretary concerned to transfer
funds for a purpose other than the purpose for which
the funds were originally made available. In the case of
a transfer by the Secretary of a military department,
the provisions of section 2215 of title 10, United States
Code, do not apply.

‘(83) The Secretary concerned shall promptly notify
the Secretary of Veterans Affairs of any change in
beneficiaries under this section.”

[Section 638(d) of Pub. L. 104-201 provided that: ‘“The
amendments made by this section [amending section 4
of Pub. L. 92-425, set out above] take effect on July 1,
1997, and apply with respect to payments of benefits for
any month after June 1997.”’]

[Section 942(b) of Pub. L. 98-94 provided that: ‘‘Any
annuity payable by reason of subsection (a) [amending
section 4(a)(1) of Pub. L. 92-425, set out above] shall be
payable only for months after September 1983.”"]

END OF 90-DAY PERIOD WITH RESPECT TO CERTAIN
INDIVIDUALS
The 90-day period, referred to in subsec. (a)(2), (4)(B),
with respect to certain individuals shall be considered
to end on Mar. 31, 1980, see section 208 of Pub. L. 95-397,
set out as a note under section 1447 of this title.

§1448a. Election to discontinue participation:
one-year opportunity after second anniver-
sary of commencement of payment of retired
pay

(a) AUTHORITY.—A participant in the Plan
may, subject to the provisions of this section,
elect to discontinue participation in the Plan at
any time during the one-year period beginning
on the second anniversary of the date on which
payment of retired pay to the participant com-
mences.

(b) CONCURRENCE OF SPOUSE.—

(1) CONCURRENCE REQUIRED.—A married par-
ticipant may not (except as provided in para-
graph (2)) make an election under subsection
(a) without the concurrence of the partici-
pant’s spouse.

(2) EXCEPTIONS.—A participant may make
such an election without the concurrence of
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the participant’s spouse by establishing to the
satisfaction of the Secretary concerned that
one of the conditions specified in section
1448(a)(3)(C) of this title exists.

(3) FORM OF CONCURRENCE.—The concurrence
of a spouse under paragraph (1) shall be made
in such written form and shall contain such
information as may be required under regula-
tions prescribed by the Secretary of Defense.

(c) LIMITATION ON ELECTION WHEN FORMER
SPOUSE COVERAGE IN EFFECT.—The limitation
set forth in section 1450(f)(2) of this title applies
to an election to discontinue participation in
the Plan under subsection (a).

(d) WITHDRAWAL OF ELECTION To DIs-
CONTINUE.—Section 1448(b)(1)(D) of this title ap-
plies to an election under subsection (a).

(e) CONSEQUENCES OF DISCONTINUATION.—Sec-
tion 1448(b)(1)(E) of this title applies to an elec-
tion under subsection (a).

(f) NOTICE TO AFFECTED BENEFICIARIES.—The
Secretary concerned shall notify any former
spouse or other natural person previously des-
ignated under section 1448(b) of this title of an
election to discontinue participation under sub-
section (a).

(g) EFFECTIVE DATE OF ELECTION.—An election
under subsection (a) is effective as of the first
day of the first calendar month following the
month in which the election is received by the
Secretary concerned.

(h) INAPPLICABILITY OF IRREVOCABILITY PROVI-
SIONS.—Paragraphs (4)(B) and (5)(C) of section
1448(a) of this title do not apply to prevent an
election under subsection (a).

(Added Pub. L. 105-85, div. A, title VI, §641(a)(1),
Nov. 18, 1997, 111 Stat. 1797.)

EFFECTIVE DATE

Section 641(c) of Pub. L. 105-85 provided that: ‘‘Sec-
tion 1448a of title 10, United States Code, as added by
subsection (a), shall take effect 180 days after the date
of the enactment of this Act [Nov. 18, 1997].”

TRANSITION PROVISION FOR CURRENT PARTICIPANTS

Section 641(b) of Pub. L. 105-85 provided that: ‘‘Not-
withstanding the limitation on the time for making an
election under section 1448a of title 10, United States
Code (as added by subsection (a)), that is specified in
subsection (a) of such section, a participant in the Sur-
vivor Benefit Plan under subchapter II of chapter 73 of
such title may make an election in accordance with
that section within one year after the effective date of
that section under subsection (c) [set out as an Effec-
tive Date note above] if the second anniversary of the
commencement of payment of retired pay to the par-
ticipant precedes that effective date.”

§ 1449. Mental incompetency of member

(a) ELECTION BY SECRETARY CONCERNED ON BE-
HALF OF MENTALLY INCOMPETENT MEMBER.—If a
person to whom section 1448 of this title applies
is determined to be mentally incompetent by
medical officers of the armed force concerned or
of the Department of Veterans Affairs, or by a
court of competent jurisdiction, an election de-
scribed in subsection (a)(2) or (b) of section 1448
of this title may be made on behalf of that per-
son by the Secretary concerned.

(b) REVOCATION OF ELECTION BY MEMBER.—

(1) AUTHORITY UPON SUBSEQUENT DETERMINA-

TION OF MENTAL COMPETENCE.—If a person for
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