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AMENDMENTS

2008—Subsec. ()(2). Pub. L. 110-181 amended par. (2)
generally. Prior to amendment, par. (2) read as follows:
“The amount of funds provided to a project under para-
graph (1) shall be not less than the amount equal to 50
percent of the total cost of the project.”

Subsecs. (h), (i). Pub. L. 110417 redesignated subsec.
(i) as (h) and struck out heading and text of former sub-
sec. (h). Text read as follows: ‘“‘Not later than March 31
of each year, the Under Secretary shall submit to the
Committee on Armed Services and the Committee on
Appropriations of the Senate and the Committee on
Armed Services and the Committee on Appropriations
of the House of Representatives a report on the activi-
ties carried out by the Initiative during the preceding
fiscal year.”

2006—Subsec. (g)(2). Pub. L. 109-163 amended par. (2)
generally. Prior to amendment, par. (2) read as follows:
“The duty of the Council shall be to provide advice and
assistance to the Manager under this section.”

Subsec. (i). Pub. L. 109-364 substituted ‘‘section 16(c)
of the Office of Federal Procurement Policy Act (41
U.S.C. 414(c))” for ‘“‘section 16(3) of the Office of Federal
Procurement Policy Act (41 U.S.C. 414(3))”".

EFFECTIVE DATE OF REPEAL

Pub. L. 112-81, div. A, title II, §251(b), Dec. 31, 2011, 125
Stat. 1347, provided that: ‘“The amendments made by
subsection (a) [repealing this section] shall take effect
on October 1, 2013.”

DEFENSE RESEARCH AND DEVELOPMENT RAPID
INNOVATION PROGRAM

Pub. L. 111-383, div. A, title X, §1073, Jan. 7, 2011, 124
Stat. 4366, provided that:

‘‘(a) PROGRAM ESTABLISHED.—The Secretary of De-
fense shall establish a competitive, merit-based pro-
gram to accelerate the fielding of technologies devel-
oped pursuant to phase II Small Business Innovation
Research Program projects, technologies developed by
the defense laboratories, and other innovative tech-
nologies (including dual use technologies). The purpose
of this program is to stimulate innovative technologies
and reduce acquisition or lifecycle costs, address tech-
nical risks, improve the timeliness and thoroughness of
test and evaluation outcomes, and rapidly insert such
products directly in support of primarily major defense
acquisition programs, but also other defense acquisi-
tion programs that meet critical national security
needs.

‘“(b) GUIDELINES.—Not later than 180 days after the
date of the enactment of this Act [Jan. 7, 2011], the Sec-
retary shall issue guidelines for the operation of the
program. At a minimum such guidance shall provide
for the following:

‘(1) The issuance of an annual broad agency an-
nouncement or the use of any other competitive or
merit-based processes by the Department of Defense
and by each military department for candidate pro-
posals in direct support of primarily major defense
acquisition programs, but also other defense acquisi-
tion programs as described in subsection (a).

‘“(2) The review of candidate proposals by the De-
partment of Defense and by each military department
and the merit-based selection of the most promising
cost-effective proposals for funding through con-
tracts, cooperative agreements, and other trans-
actions for the purposes of carrying out the program.

“(3) The total amount of funding provided to any
project under the program shall not exceed $3,000,000,
unless the Secretary, or the Secretary’s designee, ap-
proves a larger amount of funding for the project.
Any such approval shall be made on a case-by-case
basis and notice of any such approval shall be submit-
ted to the congressional defense committees [Com-
mittees on Armed Services and Appropriations of the
Senate and the House of Representatives] by not
later than 30 days after such approval is made.

‘“(4) No project shall be funded under the program
for more than two years, unless the Secretary, or the
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Secretary’s designee, approves funding for any addi-
tional year. Any such approval shall be made on a
case-by-case basis and notice of any such approval
shall be submitted to the congressional defense com-
mittees by not later than 30 days after such approval
is made.

‘“(c) TREATMENT PURSUANT TO CERTAIN CONGRES-
SIONAL RULES.—Nothing in this section shall be inter-
preted to require or enable any official of the Depart-
ment of Defense to provide funding under this section
to any earmark as defined pursuant to House Rule XXI,
clause 9, or any congressionally directed spending item
as defined pursuant to Senate Rule XLIV, paragraph 5.

‘‘(d) FUNDING.—Subject to the availability of appro-
priations for such purpose, the amounts authorized to
be appropriated for research, development, test, and
evaluation for each of fiscal years 2011 through 2015
may be used for any such fiscal year for the program
established under subsection (a).

‘““(e) TRANSFER AUTHORITY.—The Secretary may
transfer funds available for the program to the re-
search, development, test, and evaluation accounts of a
military department, defense agency, or the unified
combatant command for special operations forces pur-
suant to a proposal, or any part of a proposal, that the
Secretary determines would directly support the pur-
poses of the program. The transfer authority provided
in this subsection is in addition to any other transfer
authority available to the Department of Defense.

‘“(f) REPORT.—Not later than 60 days after the last
day of a fiscal year during which the Secretary carries
out a program under this section, the Secretary shall
submit to the congressional defense committees a re-
port that includes a list and description of each project
funded under this section, including, for each such
project, the amount of funding provided for the project,
the defense acquisition program that the project sup-
ports, including the extent to which the project meets
needs identified in its acquisition plan, the anticipated
timeline for transition for the project, and the degree
to which a competitive, merit-based process was used
to evaluate and select the performers of the projects se-
lected under this program.

‘‘(g) TERMINATION.—The authority to carry out a pro-
gram under this section shall terminate on September
30, 2015. Any amounts made available for the program
that remain available for obligation on the date the
program terminates may be transferred under sub-
section (e) during the 180-day period beginning on the
date of the termination of the program.”’

§2359b. Defense Acquisition Challenge Program

(a) PROGRAM REQUIRED.—(1) The Secretary of
Defense, acting through the Under Secretary of
Defense for Acquisition, Technology, and Logis-
tics, shall carry out a program to provide oppor-
tunities for the increased introduction of inno-
vative and cost-saving technology in acquisition
programs of the Department of Defense.

(2) The program, to be known as the Defense
Acquisition Challenge Program (hereinafter in
this section referred to as the ‘‘Challenge Pro-
gram’’), shall provide any person or activity
within or outside the Department of Defense
with the opportunity to propose alternatives, to
be known as challenge proposals, at the compo-
nent, subsystem, or system level of an existing
Department of Defense acquisition program that
would result in improvements in performance,
affordability, manufacturability, or operational
capability of that acquisition program.

(b) PANELS.—The Under Secretary shall estab-
lish one or more panels of highly qualified sci-
entists and engineers (hereinafter in this section
referred to as ‘“‘Panels’) to provide preliminary
evaluations of challenge proposals under sub-
section (c).
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(¢c) PRELIMINARY EVALUATION BY PANELS.—(1)
Under procedures prescribed by the Under Sec-
retary, a person or activity within or outside
the Department of Defense may submit chal-
lenge proposals to a Panel, through the unsolic-
ited proposal process or in response to a broad
agency announcement.

(2) The Under Secretary shall establish proce-
dures pursuant to which appropriate officials of
the Department of Defense may identify propos-
als submitted through the unsolicited proposal
process as challenge proposals. The procedures
shall provide for the expeditious referral of such
proposals to a Panel for preliminary evaluation
under this subsection.

(3) The Under Secretary shall issue on an an-
nual basis not less than one such broad agency
announcement inviting interested parties to
submit challenge proposals. Such announce-
ments may also identify particular technology
areas and acquisition programs that will be
given priority in the evaluation of challenge
proposals.

(4)(A) The Under Secretary shall establish pro-
cedures for the prompt issuance of a solicitation
for challenge proposals addressing—

(i) any acquisition program for which, since
the last such announcement, the Secretary
concerned has determined under section
2433(d) of this title that the program’s acquisi-
tion unit cost or procurement unit cost has in-
creased by a percentage equal to or greater
than the critical cost growth threshold for the
program (in this section referred to as a ‘‘crit-
ical cost growth threshold breach’’); and

(ii) any design, engineering, manufacturing,
or technology integration issues, in accord-
ance with the assessment required by section
2433(e)(2)(A) of this title, that have contrib-
uted significantly to the cost growth of such
program.

(B) A solicitation under this paragraph may be
included in a broad agency announcement issued
pursuant to paragraph (3) as long as the broad
agency announcement is released in an expedi-
tious manner following the determination of the
Secretary concerned that a critical cost growth
threshold breach has occurred with respect to a
major defense acquisition program.

(5) Under procedures established by the Under
Secretary, a Panel shall carry out a preliminary
evaluation of each challenge proposal submitted
in response to a broad agency announcement, or
submitted through the unsolicited proposal
process and identified as a challenge proposal in
accordance with paragraph (2), to determine
each of the following:

(A) Whether the challenge proposal has
merit.

(B) Whether the challenge proposal is likely
to result in improvements in performance, af-
fordability, manufacturability, or operational
capability at the component, subsystem, or
system level of an acquisition program.

(C) Whether the challenge proposal could be
implemented in the acquisition program rap-
idly, at an acceptable cost, and without unac-
ceptable disruption to the acquisition pro-
gram.

(6) The Under Secretary—
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(A) may establish procedures to ensure that
the Challenge Program does not become an
avenue for the repetitive submission of propos-
als that have been previously reviewed and
found not to have merit; and

(B) may establish procedures to ensure that
the Challenge Program establishes appropriate
priorities for proposals from businesses that
are not major contractors with the Depart-
ment of Defense.

(7) If a Panel determines that a challenge pro-
posal satisfies each of the criteria specified in
paragraph (5), the person or activity submitting
that challenge proposal shall be provided an op-
portunity to submit such challenge proposal for
a full review and evaluation under subsection
(d).

(d) FUuLL REVIEW AND EVALUATION.—(1) Under
procedures prescribed by the Under Secretary,
for each challenge proposal submitted for a full
review and evaluation as provided in subsection
(c)(7), the office carrying out the acquisition
program to which the proposal relates shall, in
consultation with the prime system contractor
carrying out such program, conduct a full re-
view and evaluation of the proposal.

(2) The full review and evaluation shall, inde-
pendent of the determination of a Panel under
subsection (c)(b), determine each of the matters
specified in subparagraphs (A), (B), and (C) of
such subsection. The full review and evaluation
shall also include—

(A) an assessment of the cost of adopting the
challenge proposal and implementing it in the
acquisition program; and

(B) consideration of any intellectual prop-
erty issues associated with the challenge pro-
posal.

(e) ACTION UPON FAVORABLE FULL REVIEW AND
EVALUATION.—(1) Under procedures prescribed by
the Under Secretary, each challenge proposal
determined under a full review and evaluation
to satisfy each of the criteria specified in sub-
section (¢)(b) with respect to an acquisition pro-
gram shall be considered by the office carrying
out the applicable acquisition program and the
prime system contractor for incorporation into
the acquisition program as a new technology in-
sertion at the component, subsystem, or system
level.

(2) The Under Secretary shall encourage the
adoption of each challenge proposal referred to
in paragraph (1) by providing suitable incentives
to the office carrying out the acquisition pro-
gram and the prime system contractor carrying
out such program.

(3) In the case of a challenge proposal submit-
ted in response to a solicitation issued as a re-
sult of a critical cost growth threshold breach
that is determined under full review and evalua-
tion to satisfy each of the criteria specified in
subsection (c)(5), the Under Secretary shall es-
tablish guidelines for covering the costs of the
challenge proposal. If appropriate, such guide-
lines shall not be restricted to funding provided
by the Defense Acquisition Challenge Program,
but shall also consider alternative funding
sources, such as the acquisition program with
respect to which the breach occurred.

(f) AcTION UPON UNFAVORABLE FULL REVIEW
AND EVALUATION.—Under procedures prescribed
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by the Under Secretary, if a challenge proposal
is determined by a Panel to satisfy each of the
criteria specified in subsection (c)(5), but is not
determined under a full review and evaluation
to satisfy such criteria, the following provisions
apply:

(1) The office carrying out the full review
and evaluation shall provide to the Panel that
conducted the preliminary evaluation a state-
ment containing a summary of the rationale
for the unfavorable evaluation.

(2) If the Panel disagrees with the rationale
provided under paragraph (1), the Panel may
return the challenge proposal to the office for
further consideration.

(g) ACCESS TO TECHNICAL RESOURCES.—(1)
Under procedures established by the Under Sec-
retary, the technical resources of the labora-
tories, research, development, and engineering
centers, test and evaluation activities, and
other elements of the Department may be called
upon to support the activities of the Challenge
Program.

(2) Funds available to carry out this program
may be used to compensate such laboratories,
centers, activities, and elements for technical
assistance provided to a Panel pursuant to para-
graph (1).

(h) CONFLICTS OF INTEREST AND CONFIDENTIAL-
ITY.—In carrying out each preliminary evalua-
tion under subsection (c) and full review under
subsection (d), the Under Secretary shall ensure
the elimination of conflicts of interest and that
the identity of any person or activity submit-
ting a challenge proposal is not disclosed out-
side the Federal Government, prior to contract
award, without the consent of the person or ac-
tivity. For purposes of the proceeding sentence,
the term ‘“‘Federal Government’ includes both
employees of the Federal Government and em-
ployees of Federal Government contractors pro-
viding advisory and assistance services as de-
scribed in part 37 of the Federal Acquisition
Regulation.

(i) LIMITATION ON USE OF FUNDS.—Funds made
available for the Challenge Program may be
used only for activities authorized by this sec-
tion, and not for implementation of challenge

proposals.
(j) SYSTEM DEFINED.—In this section, the term
“‘system’”—
(1) means—
(A) the organization of hardware, software,
material, facilities, personnel, data, and

services needed to perform a designated
function with specified results (such as the
gathering of specified data, its processing,
and its delivery to users); or

(B) a combination of two or more inter-
related pieces (or sets) of equipment ar-
ranged in a functional package to perform
an operational function or to satisfy a re-
quirement; and

(2) includes a major system (as defined in
section 2302(5) of this title).

(k) PIiLoT PROGRAM FOR PROGRAMS OTHER
THAN MAJOR DEFENSE ACQUISITION PROGRAMS.—
(1) IN GENERAL.—The Under Secretary of De-
fense for Acquisition, Technology, and Logis-
tics shall carry out a pilot program to expand
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the use of the authority provided in this sec-
tion to provide opportunities for the introduc-
tion of innovative and cost-saving approaches
to programs other than major defense acquisi-
tion programs through the submission, review,
and implementation, where appropriate, of
qualifying proposals.

(2) QUALIFYING PROPOSALS.—For purposes of
this subsection, a qualifying proposal is an
offer to supply a nondevelopmental item
that—

(A) is evaluated as achieving a level of per-
formance that is at least equal to the level
of performance of an item being procured
under a covered acquisition program and as
providing savings in excess of 15 percent
after considering all costs to the Govern-
ment of implementing such proposal; or

(B) is evaluated as achieving a level of per-
formance that is significantly better than
the level of performance of an item being
procured under a covered acquisition pro-
gram without any increase in cost to the
Government.

(3) REVIEW PROCEDURES.—The TUnder Sec-
retary shall adopt modifications as may be
needed to the procedures applicable to the
Challenge Program to provide for Department
of Defense review of, and action on, qualifying
proposals. Such procedures shall include, at a
minimum, the issuance of a broad agency an-
nouncement inviting interested parties to sub-
mit qualifying proposals in areas of interest to
the Department.

(4) DEFINITIONS.—In this subsection:

(A) NONDEVELOPMENTAL ITEM.—The term
‘“nondevelopmental item’ has the meaning
given that term in section 41 of the Office of
Federal Procurement Policy Act (41 U.S.C.
403).

(B) COVERED ACQUISITION PROGRAM.—The
term ‘‘covered acquisition program’ means
any acquisition program of the Department
of Defense other than a major defense acqui-
sition program, but does not include any
contract awarded under an exception to
competitive acquisition authorized by the
Small Business Act (15 U.S.C. 631 et seq.)?

(C) LEVEL OF PERFORMANCE.—The term
“level of performance’, with respect to a
nondevelopmental item, means the extent to
which the item demonstrates required item
functional characteristics.

(5) SUNSET.—The authority to carry out the
pilot program under this subsection shall ter-
minate on the date that is five years after the
date of the enactment of this Act.

(Added Pub. L. 107-314, div. A, title II, §243(a),
Dec. 2, 2002, 116 Stat. 2495; amended Pub. L.
109-364, div. A, title II, §213(b), (d)-(g), Oct. 17,
2006, 120 Stat. 2121-2123; Pub. L. 110-417, [div. A],
title VIII, §821, Oct. 14, 2008, 122 Stat. 4531; Pub.
L. 111-383, div. A, title VIII, §827, Jan. 7, 2011, 124
Stat. 4270.)

REFERENCES IN TEXT

Section 4 of the Office of Federal Procurement Policy
Act, referred to in subsec. (k)(4)(A), is section 4 of Pub.

1See References in Text note below.

280 in original. Probably should be followed by a period.
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L. 93-400, which was classified to section 403 of former
Title 41, Public Contracts, and was repealed and the
provisions thereof restated in sections 102, 103, 105, 107
to 116, 131 to 134, and 1301 of Title 41, Public Contracts,
by Pub. L. 111-350, §§3, 7(b), Jan. 4, 2011, 124 Stat. 3677,
3855. For disposition of sections of former Title 41, see
Disposition Table preceding section 101 of Title 41.

The Small Business Act, referred to in subsec.
(k)(9)(B), is Pub. L. 85-536, §2(1 et seq.), July 18, 1958, 72
Stat. 384, which is classified generally to chapter 14A
(§631 et seq.) of Title 15, Commerce and Trade. For com-
plete classification of this Act to the Code, see Short
Title note set out under section 631 of Title 15 and
Tables.

The date of the enactment of this Act, referred to in
subsec. (k)(5), probably means the date of enactment of
Pub. L. 111-383, which enacted subsec. (k) and was ap-
proved Jan. 4, 2011.

AMENDMENTS

2011—Subsecs. (j) to (I). Pub. L. 111-383 redesignated
subsec. (I) as (j), added subsec. (k), and struck out
former subsecs. (j) and (k) which related to annual re-
port and termination of authority, respectively.

2008—Subsec. (). Pub. L. 110-417 added subsec. (I).

2006—Subsec. (c)(4), (5). Pub. L. 109-364, §213(b)(1),
added par. (4) and redesignated former par. (4) as (5).
Former par. (6) redesignated (6).

Subsec. (¢)(6). Pub. L. 109-364, §213(b)(1)(A), (d), redes-
ignated par. (56) as (6) and amended it generally. Prior
to amendment, par. (6) read as follows: ‘“The Under Sec-
retary may establish procedures to ensure that the
Challenge Program does not become an avenue for the
repetitive submission of proposals that have been pre-
viously reviewed and found not to have merit.”” Former
par. (6) redesignated (7).

Subsec. (¢)(7). Pub. L. 109-364, §213(b)(1)(A), (g)(1), re-
designated par. (6) as (7) and substituted ‘‘paragraph
(5)” for ‘‘paragraph (4)”.

Subsec. (d)(1). Pub. L. 109-364, §213(g)(2), substituted
‘“‘subsection (c)(7)”’ for ‘‘subsection (c)(6)”’.

Subsec. (d)(2). Pub. L. 109-364, §213(g)(3), substituted
“‘subsection (c)(5)”’ for ‘‘subsection (c)(4)”’ in introduc-
tory provisions.

Subsec. (e)(1). Pub. L. 109-364, §213(g)(4), substituted
“‘subsection (c¢)(5)”’ for ‘“‘subsection (c)(4)”.

Subsec. (e)(3). Pub. L. 109-364, §213(b)(2), added par.
(3).
Subsecs. (f), (g). Pub. L. 109-364, §213(b)(3), added sub-
sec. (f) and redesignated former subsec. (f) as (g).
Former subsec. (g) redesignated (h).

Subsec. (h). Pub. L. 109-364, §213(b)(3)(A), (e), redesig-
nated subsec. (g) as (h), substituted ‘‘Conflicts of Inter-
est and Confidentiality” for ‘‘Elimination of Conflicts
of Interest’ in heading, substituted ‘‘conflicts of inter-
est and that the identity of any person or activity sub-
mitting a challenge proposal is not disclosed outside
the Federal Government, prior to contract award, with-
out the consent of the person or activity”’ for ‘‘conflicts
of interest’, and inserted at end ‘‘For purposes of the
proceeding sentence, the term ‘Federal Government’
includes both employees of the Federal Government
and employees of Federal Government contractors pro-
viding advisory and assistance services as described in
part 37 of the Federal Acquisition Regulation.”” Former
subsec. (h) redesignated (i).

Subsec. (i). Pub. L. 109-364, §213(b)(3)(A), redesignated
subsec. (h) as (i). Former subsec. (i) redesignated (j).

Subsec. (j). Pub. L. 109-364, §213(b)(3)(A), (4), redesig-
nated subsec. (i) as (j) and substituted ‘“The report
shall also include a list of each challenge proposal that
was determined by a Panel to satisfy each of the cri-
teria specified in subsection (c)(5), but was not deter-
mined under a full review and evaluation to satisfy
such criteria, together with a detailed rationale for the
Department’s determination that such criteria were
not satisfied” for ‘“No report is required for a fiscal
year in which the Challenge Program is not carried
out”. Former subsec. (j) redesignated (k).

Subsec. (k). Pub. L. 109-364, §213(b)(3)(A), (), redesig-
nated subsec. (j) as (k) and substituted 2012 for
2007,
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§2360. Research and development laboratories:
contracts for services of university students

(a) Subject to the availability of appropria-
tions for such purpose, the Secretary of Defense
may procure by contract under the authority of
this section the temporary or intermittent serv-
ices of students at institutions of higher learn-
ing for the purpose of providing technical sup-
port at defense research and development lab-
oratories. Such contracts may be made directly
with such students or with nonprofit organiza-
tions employing such students.

(b) Students providing services pursuant to a
contract made under subsection (a) shall be con-
sidered to be employees for the purposes of chap-
ter 81 of title 5, relating to compensation for
work injuries, and to be employees of the gov-
ernment for the purposes of chapter 171 of title
28, relating to tort claims. Such students who
are not otherwise employed by the Federal Gov-
ernment shall not be considered to be Federal
employees for any other purpose.

(c) The Secretary of Defense shall prescribe
regulations to carry out this section. Such regu-
lations shall include definitions for the purposes
of this section of the terms ‘“‘student’”’, ‘“‘institu-
tion of higher learning’’, and ‘‘nonprofit organi-
zation”.

(Added Pub. L. 97-86, title VI, §603(a), Dec. 1,
1981, 95 Stat. 1110.)

§2361. Award of grants and contracts to colleges
and universities: requirement of competition

(a) The Secretary of Defense may not make a
grant or award a contract to a college or univer-
sity for the performance of research and devel-
opment, or for the construction of any research
or other facility, unless—

(1) in the case of a grant, the grant is made
using competitive procedures; and

(2) in the case of a contract, the contract is
awarded in accordance with section 2304 of this

title (other than pursuant to subsection (c)(5)

of that section).

(b)(1) A provision of law may not be construed
as modifying or superseding the provisions of
subsection (a), or as requiring funds to be made
available by the Secretary of Defense to a par-
ticular college or university by grant or con-
tract, unless that provision of law—

(A) specifically refers to this section;

(B) specifically states that such provision of
law modifies or supersedes the provisions of
this section; and

(C) specifically identifies the particular col-
lege or university involved and states that the
grant to be made or the contract to be award-
ed, as the case may be, pursuant to such provi-
sion of law is being made or awarded in con-
travention of subsection (a).

(2) A grant may not be made, or a contract
awarded, pursuant to a provision of law that au-
thorizes or requires the making of the grant, or
the awarding of the contract, in a manner that
is inconsistent with subsection (a) until—

(A) the Secretary of Defense submits to Con-
gress a notice in writing of the intent to make
the grant or award the contract; and
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