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‘(2) A follow-on production contract provided for in a
transaction under paragraph (1) may be awarded to the
participants in the transaction without the use of com-
petitive procedures, notwithstanding the requirements
of section 2304 of title 10, United States Code, if—

““(A) competitive procedures were used for the se-
lection of parties for participation in the transaction;

‘“(B) the participants in the transaction success-
fully completed the prototype project provided for in
the transaction;

‘(C) the number of units provided for in the follow-
on production contract does not exceed the number of
units specified in the transaction for such a follow-on
production contract; and

‘(D) the prices established in the follow-on produc-
tion contract do not exceed the target prices speci-
fied in the transaction for such a follow-on produc-
tion contract.

““(h) APPLICABILITY OF PROCUREMENT ETHICS REQUIRE-
MENTS.—An agreement entered into under the author-
ity of this section shall be treated as a Federal agency
procurement for the purposes of section 27 of the Office
of Federal Procurement Policy Act ([former] 41 U.S.C.
423) [now 41 U.S.C. 2101 et seq.].

‘(i) PERIOD OF AUTHORITY.—The authority to carry
out projects under subsection (a) shall terminate at the
end of September 30, 2013.”’

§2371a. Cooperative research and development
agreements under Stevenson-Wydler Tech-
nology Innovation Act of 1980

The Secretary of Defense, in carrying out re-
search projects through the Defense Advanced
Research Projects Agency, and the Secretary of
each military department, in carrying out re-
search projects, may permit the director of any
federally funded research and development cen-
ter to enter into cooperative research and devel-
opment agreements with any person, any agency
or instrumentality of the United States, any
unit of State or local government, and any other
entity under the authority granted by section 12
of the Stevenson-Wydler Technology Innovation
Act of 1980 (15 U.S.C. 3710a). Technology may be
transferred to a non-Federal party to such an
agreement consistent with the provisions of sec-
tions 11 and 12 of such Act (15 U.S.C. 3710, 3710a).

(Added and amended Pub. L. 104-201, div. A, title
II, §267(c)(1)(A), (B), Sept. 23, 1996, 110 Stat. 2468;
Pub. L. 105-85, div. A, title X, §1073(a)(50), Nov.
18, 1997, 111 Stat. 1903.)

CODIFICATION

The text of section 2371(i) of this title, which was
transferred to this section, redesignated as text of sec-
tion, and amended by Pub. L. 104-201, §267(c)(1)(A), (B),
was based on Pub. L. 103-355, title I, §1301(b), Oct. 13,
1994, 108 Stat. 3286.

AMENDMENTS

1997—Pub. L. 105-85 inserted ‘‘Defense’’ before ‘‘Ad-
vanced Research Projects Agency’’.

1996—Pub. L. 104-201 transferred section 2371(i) of this
title to this section, added section catchline, and
struck out subsec. (i) designation and heading which
read as follows: ‘‘Cooperative Research and Develop-
ment Agreements Under Stevenson-Wydler Technology
Innovation Act of 1980”’. See Codification note above.

§2372. Independent research and development
and bid and proposal costs: payments to con-
tractors

(a) REGULATIONS.—The Secretary of Defense
shall prescribe regulations governing the pay-
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ment, by the Department of Defense, of expenses
incurred by contractors for independent re-
search and development and bid and proposal
costs.

(b) COSTS ALLOWABLE AS INDIRECT EXPENSES.—
The regulations prescribed pursuant to sub-
section (a) shall provide that independent re-
search and development and bid and proposal
costs shall be allowable as indirect expenses on
covered contracts to the extent that those costs
are allocable, reasonable, and not otherwise un-
allowable by law or under the Federal Acquisi-
tion Regulation.

(c) ADDITIONAL CONTROLS.—Subject to sub-
section (f), the regulations prescribed pursuant
to subsection (a) may include the following pro-
visions:

(1) A limitation on the allowability of inde-
pendent research and development and bid and
proposal costs to work which the Secretary of
Defense determines is of potential interest to
the Department of Defense.

(2) For each of fiscal years 1993 through 1995,
a limitation in the case of major contractors
that the total amount of the independent re-
search and development and bid and proposal
costs that are allowable as expenses of the
contractor’s covered segments may not exceed
the contractor’s adjusted maximum reim-
bursement amount.

(3) Implementation of regular methods for
transmission—

(A) from the Department of Defense to
contractors, in a reasonable manner, of
timely and comprehensive information re-
garding planned or expected Department of
Defense future needs; and

(B) from contractors to the Department of
Defense, in a reasonable manner, of informa-
tion regarding progress by the contractor on
the contractor’s independent research and
development programs.

(d) ADJUSTED MAXIMUM REIMBURSEMENT
AMOUNT.—For purposes of subsection (c)(2), the
adjusted maximum reimbursement amount for a
major contractor for a fiscal year is the sum
of—

(1) the total amount of the allowable inde-
pendent research and development and bid and
proposal costs incurred by the contractor dur-
ing the preceding fiscal year;

(2) 5 percent of the amount referred to in
paragraph (1); and

(3) if the projected total amount of the inde-
pendent research and development and bid and
proposal costs incurred by the contractor for
such fiscal year is greater than the total
amount of the independent research and devel-
opment and bid and proposal costs incurred by
the contractor for the preceding fiscal year,
the amount that is determined by multiplying
the amount referred to in paragraph (1) by the
lesser of—

(A) the percentage by which the projected
total amount of such incurred costs for such
fiscal year exceeds the total amount of the
incurred costs of the contractor for the pre-
ceding fiscal year; or

(B) the estimated percentage rate of infla-
tion from the end of the preceding fiscal
year to the end of the fiscal year for which
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the amount of the limitation is being com-
puted.

(e) WAIVER OF ADJUSTED MAXIMUM REIMBURSE-
MENT AMOUNT.—The Secretary of Defense may
waive the applicability of any limitation pre-
scribed under subsection (¢)(2) to any contractor
for a fiscal year to the extent that the Secretary
determines that allowing the contractor to ex-
ceed the contractor’s adjusted maximum reim-
bursement amount for such year—

(1) is necessary to reimburse such contractor
at least to the extent that would have been al-
lowed under regulations as in effect on Decem-
ber 4, 1991; or

(2) is otherwise in the best interest of the
Government.

(f) LIMITATIONS ON REGULATIONS.—Regulations
prescribed pursuant to subsection (¢) may not
include provisions that would infringe on the
independence of a contractor to choose which
technologies to pursue in its independent re-
search and development program.

(g) ENCOURAGEMENT OF CERTAIN CONTRACTOR
ACTIVITIES.—The regulations under subsection
(a) shall encourage contractors to engage in re-
search and development activities of potential
interest to the Department of Defense, including
activities intended to accomplish any of the fol-
lowing:

(1) Enabling superior performance of future
United States weapon systems and compo-
nents.

(2) Reducing acquisition costs and life-cycle
costs of military systems.

(3) Strengthening the defense industrial base
and the technology base of the United States.

(4) Enhancing the industrial competitiveness
of the United States.

(6) Promoting the development of tech-
nologies identified as critical under section
2506 of this title.

(6) Increasing the development and pro-
motion of efficient and effective applications
of dual-use technologies.

(7) Providing efficient and effective tech-
nologies for achieving such environmental
benefits as improved environmental data gath-
ering, environmental cleanup and restoration,
pollution reduction in manufacturing, envi-
ronmental conservation, and environmentally
safe management of facilities.

(h) MAJOR CONTRACTORS.—A contractor shall
be considered to be a major contractor for the
purposes of subsection (c¢) for any fiscal year if
for the preceding fiscal year the contractor’s
covered segments allocated to Department of
Defense contracts a total of more than
$10,000,000 in independent research and develop-
ment and bid and proposal costs.

(i) DEFINITIONS.—In this section:

(1) COVERED CONTRACT.—The term ‘‘covered
contract’” has the meaning given that term in
section 2324(]) of this title.

(2) COVERED SEGMENT.—The term ‘‘covered
segment’’, with respect to a contractor, means
a product division of the contractor that allo-
cated more than $1,000,000 in independent re-
search and development and bid and proposal
costs to Department of Defense contracts dur-
ing the preceding fiscal year. In the case of a
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contractor that has no product divisions, such
term means the contractor as a whole.

(Added Pub. L. 101-510, div. A, title VIII,
§824(a)(1), Nov. 5, 1990, 104 Stat. 1603; amended
Pub. L. 102-25, title VII, §701(c), Apr. 6, 1991, 105
Stat. 113; Pub. L. 102-190, div. A, title VIII,
§802(a)(1), Dec. b, 1991, 105 Stat. 1412; Pub. L.
102-484, div. A, title X, §1052(27), Oct. 23, 1992, 106
Stat. 2500; Pub. L. 103-35, title II, §201(c)(5), May
31, 1993, 107 Stat. 98; Pub. L. 104-106, div. D, title
XTIII, §4321(b)(11), Feb. 10, 1996, 110 Stat. 672.)

AMENDMENTS

1996—Subsec. (i)(1). Pub. L.
€42324(1)” for ‘‘2324(m)”’.

1993—Subsec. (g)(5). Pub. L. 103-35 substituted ‘‘sec-
tion 2506’ for ‘‘section 2522”°.

1992—Subsec. (e)(1). Pub. L. 102-484 substituted ‘‘on
December 4, 1991 for ‘‘on the day before the date of the
enactment of the National Defense Authorization Act
for Fiscal Years 1992 and 1993”.

1991—Pub. L. 102-190 substituted section catchline for
one which read ‘“Independent research and develop-
ment”’ and amended text generally, substituting
present provisions for provisions authorizing payment
of independent research and development or bid and
proposal costs, encouraging contractors to engage in
research and development activities, and authorizing
advance agreements regarding the manner and extent
in which the Department of Defense may pay independ-
ent research and development costs or bid and proposal
costs.

Subsec. (d)(2)(B). Pub. L. 102-25 substituted
section (b), including”’ for ‘‘subsection (b) or’’.

104-106 substituted

“‘sub-

EFFECTIVE DATE OF 1996 AMENDMENT

For effective date and applicability of amendment by
Pub. L. 104-106, see section 4401 of Pub. L. 104-106, set
out as a note under section 2302 of this title.

EFFECTIVE DATE OF 1991 AMENDMENT

Section 802(e) of Pub. L. 102-190 provided that: ‘““The
amendments made by this section [amending this sec-
tion and section 2330 of this title] shall take effect on
October 1, 1992, and shall apply to independent research
and development and bid and proposal costs incurred by
a contractor during fiscal years of that contractor that
begin on or after that date.”

REGULATIONS

Section 802(b) of Pub. L. 102-190 provided that: ‘“The
Secretary of Defense shall prescribe proposed regula-
tions to implement the amendment made by subsection
(a)(1) [amending this section] not later than April 1,
1992, and shall prescribe final regulations for that pur-
pose not later than June 1, 1992.”

STUDY BY OFFICE OF TECHNOLOGY ASSESSMENT

Section 802(c) of Pub. L. 102-190 directed Director of
the Office of Technology Assessment to conduct a
study to determine effect of regulations prescribed
under this section on the achievement of policy stated
in subsec. (g) of this section and submit a report con-
taining results of such study to Committees on Armed
Services of Senate and House of Representatives not
later than Dec. 1, 1995, prior to repeal by Pub. L.
103-160, div. A, title II, §266, Nov. 30, 1993, 107 Stat. 1611.

§2373. Procurement for experimental purposes

(a) AUTHORITY.—The Secretary of Defense and
the Secretaries of the military departments may
each buy ordnance, signal, chemical activity,
and aeronautical supplies, including parts and
accessories, and designs thereof, that the Sec-
retary of Defense or the Secretary concerned
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