§2381

stituted ‘“‘Contract profit controls during emergency
periods’ for ‘‘Aircraft: contract requirements’ in item
2382 and added items 2391, 2392, and 2393.

1980—Pub. L. 96-513, title V, §511(79), Dec. 12, 1980, 94
Stat. 2927, struck out item 2383 ‘‘Emergency purchases:
war material abroad’.

1977—Pub. L. 95-79, title VIII, §815(b), July 30, 1977, 91
Stat. 338, added item 2390.

1966—Pub. L. 89-696, §1(2), Oct. 19, 1966, 80 Stat. 1057,
added item 2389.

1958—Pub. L. 85-861, §1(47), Sept. 2, 1958, 72 Stat. 1458,
added items 2387 and 2388.

§2381. Contracts: regulations for bids

(a) The Secretary of Defense may—

(1) prescribe regulations for the preparation,
submission, and opening of bids for contracts;
and

(2) require that a bid be accompanied by a
written guaranty, signed by one or more re-
sponsible persons, undertaking that the bid-
der, if his bid is accepted, will, within the time
prescribed by the Secretary or other officer
authorized to make the contract, make a con-
tract and furnish a bond with good and suffi-
cient sureties for the performance of the con-
tract.

(b) If a bidder, after being notified of the ac-
ceptance of his bid, fails within the time pre-
scribed under subsection (a)(2) to enter into a
contract and furnish the prescribed bond, the
Secretary concerned or other authorized officer
shall—

(1) contract with another person; and

(2) charge against the defaulting bidder and
his guarantors the difference between the
amount specified by the bidder in his bid and
the amount for which a contract is made with
the other person, this difference being imme-
diately recoverable by the United States for
the use of the military department concerned
in an action against the bidder and his guaran-
tors, jointly or severally.

(c) Proceedings under this section are subject
to regulations under section 121 of title 40, un-
less exempted therefrom under section 501(a)(2)
of title 40.

(Aug. 10, 1956, ch. 1041, 70A Stat. 136; Pub. L.
98-525, title XIV, §1405(35), Oct. 19, 1984, 98 Stat.
2624; Pub. L. 103-355, title I, §1507, Oct. 13, 1994,
108 Stat. 3298; Pub. L. 107-217, §3(b)(6), Aug. 21,
2002, 116 Stat. 1295.)

HISTORICAL AND REVISION NOTES

fﬁ&lfff Source (U.S. Code) Source (Statutes at Large)
2381(a) ..... 5:218 (1st sentence, less Apr. 10, 1878, ch. 58, 20
1st 16 words; and 2d Stat. 36; Mar. 3, 1883,
sentence). ch. 120, 22 Stat. 487;
2381(b) ..... 5:218 (less 1st and 2d sen- Oct. 31, 1951, ch. 654,
tences). §2(4), 65 Stat. 706.
2381(c) ..... 5:218 (1st 16 words of 1st Feb. 19, 1948, ch. 65, §12
sentence) [applicabil- (1st sentence), 62 Stat.
ity of 5:218 extended to 26.
Navy by 5:412b and
41:161 (1st sentence)].

In subsection (a)(1), the word ‘“may’ is substituted
for the words ‘‘is authorized to’’. The words ‘‘rules and
* % * to be observed’ are omitted as surplusage.

In subsection (a)(2), the word ‘‘undertaking’ is sub-
stituted for the words ‘‘to the effect that he or they un-
dertake”. The words ‘“‘make a contract’’ are inserted
for clarity. The words ‘‘in the premises’ are omitted as

TITLE 10—ARMED FORCES

Page 1376

surplusage. The words ‘‘for the performance of the con-
tract’” are substituted for the words ‘‘to furnish the
supplies proposed or to perform the service required”.

In subsection (b), the word ‘‘duly” is omitted as sur-
plusage. The words ‘“‘with good and sufficient security
for the proper fulfillment of its terms” are omitted as
covered by subsection (a)(2). The words ‘‘the pre-
scribed’ are inserted before the word ‘‘bond’.

Subsection (b)(1) is substituted for the words ‘‘pro-
ceed to contract with some other person to furnish the
supplies or perform the services required”’.

In subsection (b)(2) the word ‘‘charge’ is substituted
for the words ‘‘forthwith cause * * * to be charged’.
The words ‘‘a contract is made with the other person”
are substituted for the words ‘‘he may have contracted
with another party to furnish the supplies or perform
the service for the whole period of the proposal’”’. The
words ‘‘guarantor or’ are omitted as surplusage. The
words ‘‘this difference being” are substituted for the
words ‘‘and the sum may be’’. The words ‘‘of debt’ are
omitted, since that action no longer exists. The words
‘‘the bidder and his guarantors, jointly or severally”
are substituted for the words ‘‘either or all of such per-
sons’.

In subsection (c), the words ‘‘Proceedings under this
section are’ are inserted for clarity. The words ‘‘unless
exempted therefrom under section 481(a) of that title”
are inserted to preserve the possibility of exemption of
proceedings under the revised section from the provi-
sions of the Federal Property and Administrative Serv-
ices Act of 1949, as amended.

AMENDMENTS

2002—Subsec. (¢). Pub. L. 107-217 substituted ‘‘section
121 of title 40 for ‘‘section 205 of the Federal Property
and Administrative Services Act of 1949 (40 U.S.C. 486)”
and ‘‘section 501(a)(2) of title 40 for ‘‘section 201(a) of
that Act (40 U.S.C. 481(a))”".

1994—Subsec. (a). Pub. L. 103-355 substituted ‘‘The
Secretary of Defense may—

‘(1) prescribe regulations for the preparation, sub-
mission, and opening of bids for contracts; and”’

for “The Secretary of a military department may—

‘(1) prescribe regulations for the preparation, sub-
mission, and opening of bids for contracts with that
department; and’’.
1984—Subsec. (c). Pub. L. 98-525 substituted ‘‘section

205 of the Federal Property and Administrative Serv-
ices Act of 1949 (40 U.S.C. 486)” for ‘‘section 486 of title
40 and ‘‘section 201(a) of that Act (40 U.S.C. 481(a))”’ for
‘‘section 481(a) of this title’’.

§2382. Consolidation of contract requirements:
policy and restrictions

(a) PoLicy.—The Secretary of Defense shall re-
quire the Secretary of each military depart-
ment, the head of each Defense Agency, and the
head of each Department of Defense Field Activ-
ity to ensure that the decisions made by that of-
ficial regarding consolidation of contract re-
quirements of the department, agency, or field
activity, as the case may be, are made with a
view to providing small business concerns with
appropriate opportunities to participate in De-
partment of Defense procurements as prime con-
tractors and appropriate opportunities to par-
ticipate in such procurements as subcontrac-
tors.

(b) LIMITATION ON USE OF ACQUISITION STRATE-
GIES INVOLVING CONSOLIDATION.—(1) Subject to
section 44(c)(4),! an official of a military depart-
ment, Defense Agency, or Department of De-
fense Field Activity may not execute an acquisi-
tion strategy that includes a consolidation of

1See References in Text note below.
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