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‘‘(2) In the negotiation or renegotiation of any memo-
randum of understanding between the United States 
and one or more foreign countries relating to the recip-
rocal procurement of defense equipment and supplies or 
research and development, the President shall make 
every effort to achieve an agreement with the country 
or countries concerned that would limit the adverse ef-
fects that offset arrangements have on the defense in-
dustrial base of the United States.’’ 

[For delegation of functions of President under sec-
tion 825(c) of Pub. L. 100–456 to Secretary of Defense 
and United States Trade Representative, see section 
5–201 of Ex. Ord. No. 12661, 54 F.R. 779, set out as a note 
under section 2901 of Title 19, Customs Duties.] 

REPORT TO CONGRESS ON OFFSET ARRANGEMENTS RE-
QUIRED BY FOREIGN COUNTRIES AND FIRMS; DISCUS-
SION OF POLICY OPTIONS 

Pub. L. 100–456, div. A, title VIII, § 825(d), Sept. 29, 
1988, 102 Stat. 2021, provided that, not later than Nov. 
15, 1988, the President was to submit to Congress a com-
prehensive report on contractual offset arrangements 
required of United States firms for the supply of weap-
on systems or defense-related items to foreign coun-
tries or foreign firms, and, not later than Mar. 15, 1990, 
the President was to transmit to Congress a report con-
taining a discussion of appropriate actions to be taken 
by the United States with respect to purchases from 
United States firms by a foreign country (or a firm of 
that country) when that country or firm required an 
offset arrangement in connection with the purchase of 
defense equipment or supplies in favor of such country. 

§ 2533. Determinations of public interest under 
chapter 83 of title 41 

(a) In determining under section 8302 of title 41 
whether application of such Act is inconsistent 
with the public interest, the Secretary of De-
fense shall consider the following: 

(1) The bids or proposals of small business 
firms in the United States which have offered 
to furnish American goods. 

(2) The bids or proposals of all other firms in 
the United States which have offered to fur-
nish American goods. 

(3) The United States balance of payments. 
(4) The cost of shipping goods which are 

other than American goods. 
(5) Any duty, tariff, or surcharge which may 

enter into the cost of using goods which are 
other than American goods. 

(6) A need to ensure that the Department of 
Defense has access to advanced, state-of-the- 
art commercial technology. 

(7) The need to protect the national tech-
nology and industrial base, to preserve and en-
hance the national technology employment 
base, and to provide for a defense mobilization 
base. 

(8) A need to ensure that application of dif-
ferent rules of origin for United States end 
items and foreign end items does not result in 
an award to a firm other than a firm providing 
a product produced in the United States. 

(9) Any need— 
(A) to maintain the same source of supply 

for spare and replacement parts for an end 
item that qualifies as an American good; or 

(B) to maintain the same source of supply 
for spare and replacement parts in order not 
to impair integration of the military and 
commercial industrial base. 

(10) The national security interests of the 
United States. 

(b) In this section, the term ‘‘goods which are 
other than American goods’’ means— 

(1) an end product that is not mined, pro-
duced, or manufactured in the United States; 
or 

(2) an end product that is manufactured in 
the United States but which includes compo-
nents mined, produced, or manufactured out-
side the United States the aggregate cost of 
which exceeds the aggregate cost of the com-
ponents of such end product that are mined, 
produced, or manufactured in the United 
States. 

(Added Pub. L. 100–370, § 3(a)(1), July 19, 1988, 102 
Stat. 855, § 2501; renumbered § 2506, Pub. L. 
100–456, div. A, title VIII, § 821(b)(1)(A), Sept. 29, 
1988, 102 Stat. 2014; renumbered § 2533, Pub. L. 
102–484, div. D, title XLII, § 4202(a), Oct. 23, 1992, 
106 Stat. 2659; amended Pub. L. 103–337, div. A, 
title VIII, § 812(a), (b)(1), Oct. 5, 1994, 108 Stat. 
2815, 2816; Pub. L. 104–106, div. D, title XLIII, 
§ 4321(b)(20), Feb. 10, 1996, 110 Stat. 673; Pub. L. 
105–85, div. A, title X, § 1073(a)(54), Nov. 18, 1997, 
111 Stat. 1903; Pub. L. 111–350, § 5(b)(37), Jan. 4, 
2011, 124 Stat. 3845.) 

HISTORICAL AND REVISION NOTES 

Section is based on Pub. L. 93–365, title VII, § 707, Aug. 
5, 1974, 88 Stat. 406. 

AMENDMENTS 

2011—Pub. L. 111–350, § 5(b)(37)(A), substituted ‘‘chap-
ter 83 of title 41’’ for ‘‘the Buy American Act’’ in sec-
tion catchline. 

Subsec. (a). Pub. L. 111–350, § 5(b)(37)(B), substituted 
‘‘section 8302 of title 41’’ for ‘‘section 2 of the Buy 
American Act (41 U.S.C. 10a)’’ in introductory provi-
sions. 

1997—Subsec. (a). Pub. L. 105–85 substituted ‘‘(41 
U.S.C. 10a)’’ for ‘‘(41 U.S.C. 10a))’’. 

1996—Subsec. (a). Pub. L. 104–106 substituted ‘‘the Buy 
American Act (41 U.S.C. 10a)) whether application of 
such Act’’ for ‘‘title III of the Act of March 3, 1993 (41 
U.S.C. 10a), popularly known as the ‘Buy American 
Act’, whether application of title III of such Act’’. 

1994—Pub. L. 103–337, § 812(b)(1), substituted ‘‘Deter-
minations of public interest under the Buy American 
Act’’ for ‘‘Limitation on use of funds: procurement of 
goods which are other than American goods’’ as section 
catchline. 

Subsec. (a). Pub. L. 103–337, § 812(a)(1), added subsec. 
(a) and struck out former subsec. (a) which read as fol-
lows: ‘‘Funds appropriated to the Department of De-
fense may not be obligated under a contract for pro-
curement of goods which are other than American 
goods (as defined in subsection (c)) unless adequate 
consideration is given to the following: 

‘‘(1) The bids or proposals of firms located in labor 
surplus areas in the United States (as designated by 
the Department of Labor) which have offered to fur-
nish American goods. 

‘‘(2) The bids or proposals of small business firms in 
the United States which have offered to furnish 
American goods. 

‘‘(3) The bids or proposals of all other firms in the 
United States which have offered to furnish American 
goods. 

‘‘(4) The United States balance of payments. 
‘‘(5) The cost of shipping goods which are other 

than American goods. 
‘‘(6) Any duty, tariff, or surcharge which may enter 

into the cost of using goods which are other than 
American goods.’’ 
Subsecs. (b), (c). Pub. L. 103–337, § 812(a), redesignated 

subsec. (c) as (b) and struck out former subsec. (b) 
which read as follows: ‘‘Consideration of the matters 
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referred to in paragraphs (1) through (6) of subsection 
(a) shall be given under regulations of the Secretary of 
Defense and subject to the determinations and excep-
tions contained in title III of the Act of March 3, 1933 
(41 U.S.C. 10a, 10b), popularly known as the ‘Buy Amer-
ican Act’.’’ 

1992—Pub. L. 102–484 renumbered section 2506 of this 
title as this section. 

EFFECTIVE DATE OF 1996 AMENDMENT 

For effective date and applicability of amendment by 
Pub. L. 104–106, see section 4401 of Pub. L. 104–106, set 
out as a note under section 2302 of this title. 

§ 2533a. Requirement to buy certain articles from 
American sources; exceptions 

(a) REQUIREMENT.—Except as provided in sub-
sections (c) through (h), funds appropriated or 
otherwise available to the Department of De-
fense may not be used for the procurement of an 
item described in subsection (b) if the item is 
not grown, reprocessed, reused, or produced in 
the United States. 

(b) COVERED ITEMS.—An item referred to in 
subsection (a) is any of the following: 

(1) An article or item of— 
(A) food; 
(B) clothing and the materials and compo-

nents thereof, other than sensors, elec-
tronics, or other items added to, and not 
normally associated with, clothing (and the 
materials and components thereof); 

(C) tents (and the structural components 
thereof), tarpaulins, or covers; 

(D) cotton and other natural fiber prod-
ucts, woven silk or woven silk blends, spun 
silk yarn for cartridge cloth, synthetic fab-
ric or coated synthetic fabric (including all 
textile fibers and yarns that are for use in 
such fabrics), canvas products, or wool 
(whether in the form of fiber or yarn or con-
tained in fabrics, materials, or manufac-
tured articles); or 

(E) any item of individual equipment man-
ufactured from or containing such fibers, 
yarns, fabrics, or materials. 

(2) Hand or measuring tools. 

(c) AVAILABILITY EXCEPTION.—Subsection (a) 
does not apply to the extent that the Secretary 
of Defense or the Secretary of the military de-
partment concerned determines that satisfac-
tory quality and sufficient quantity of any such 
article or item described in subsection (b) 
grown, reprocessed, reused, or produced in the 
United States cannot be procured as and when 
needed at United States market prices. 

(d) EXCEPTION FOR CERTAIN PROCUREMENTS.— 
Subsection (a) does not apply to the following: 

(1) Procurements outside the United States 
in support of combat operations or procure-
ments of any item listed in subsection 
(b)(1)(A) or (b)(2) in support of contingency op-
erations. 

(2) Procurements by vessels in foreign wa-
ters. 

(3) Emergency procurements or procure-
ments of perishable foods by, or for, an estab-
lishment located outside the United States for 
the personnel attached to such establishment. 

(4) Procurements of any item listed in sub-
section (b)(1)(A) or (b)(2) for which the use of 

procedures other than competitive procedures 
has been approved on the basis of section 
2304(c)(2) of this title, relating to unusual and 
compelling urgency of need. 

(e) EXCEPTION FOR CHEMICAL WARFARE PROTEC-
TIVE CLOTHING.—Subsection (a) does not pre-
clude the procurement of chemical warfare pro-
tective clothing produced outside the United 
States if— 

(1) such procurement is necessary— 
(A) to comply with agreements with for-

eign governments requiring the United 
States to purchase supplies from foreign 
sources for the purposes of offsetting sales 
made by the United States Government or 
United States firms under approved pro-
grams serving defense requirements; or 

(B) in furtherance of agreements with for-
eign governments in which both such gov-
ernments agree to remove barriers to pur-
chases of supplies produced in the other 
country or services performed by sources of 
the other country; and 

(2) any such agreement with a foreign gov-
ernment complies, where applicable, with the 
requirements of section 36 of the Arms Export 
Control Act (22 U.S.C. 2776) and with section 
2457 of this title. 

(f) EXCEPTIONS FOR CERTAIN OTHER COMMOD-
ITIES AND ITEMS.—Subsection (a) does not pre-
clude the procurement of the following: 

(1) Foods manufactured or processed in the 
United States. 

(2) Waste and byproducts of cotton and wool 
fiber for use in the production of propellants 
and explosives. 

(g) EXCEPTION FOR COMMISSARIES, EXCHANGES, 
AND OTHER NONAPPROPRIATED FUND INSTRUMEN-
TALITIES.—Subsection (a) does not apply to 
items purchased for resale purposes in com-
missaries, exchanges, or nonappropriated fund 
instrumentalities operated by the Department 
of Defense. 

(h) EXCEPTION FOR SMALL PURCHASES.—Sub-
section (a) does not apply to purchases for 
amounts not greater than the simplified acquisi-
tion threshold referred to in section 2304(g) of 
this title. 

(i) APPLICABILITY TO CONTRACTS AND SUB-
CONTRACTS FOR PROCUREMENT OF COMMERCIAL 
ITEMS.—This section is applicable to contracts 
and subcontracts for the procurement of com-
mercial items notwithstanding section 1906 of 
title 41. 

(j) GEOGRAPHIC COVERAGE.—In this section, the 
term ‘‘United States’’ includes the possessions 
of the United States. 

(k) NOTIFICATION REQUIRED WITHIN 7 DAYS 
AFTER CONTRACT AWARD IF CERTAIN EXCEPTIONS 
APPLIED.—In the case of any contract for the 
procurement of an item described in subpara-
graph (B), (C), (D), or (E) of subsection (b)(1), if 
the Secretary of Defense or of the military de-
partment concerned applies an exception set 
forth in subsection (c) or (e) with respect to that 
contract, the Secretary shall, not later than 7 
days after the award of the contract, post a noti-
fication that the exception has been applied on 
the Internet site maintained by the General 
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