§2860

tion project to construct a facility designed to
provide training in urban operations for mem-
bers of the armed forces or personnel of the De-
partment of Defense or other Federal agencies
until—

(A) the Secretary of Defense approves a
strategy for training and facility construction
for operations in urban terrain; and

(B) the Under Secretary of Defense for Per-
sonnel and Readiness evaluates the project
and certifies to the appropriate committees of
Congress that the project—

(i) is consistent with the strategy; and

(ii) incorporates the appropriate capabili-
ties for joint and interagency use in accord-
ance with the strategy.

(2) The Under Secretary of Defense for Person-
nel and Readiness shall conduct the evaluation
required by paragraph (1)(B) in consultation
with the Commander of the United States Joint
Forces Command.

(3) This subsection shall not apply with re-
spect to a military construction project carried
out under the authority of section 2803, 2804, or
2808 of this title or section 2808 of the Military
Construction Authorization Act for Fiscal Year
2004 (division B of Public Law 108-136; 117 Stat.
1723).

(Added Pub. L. 108-375, div. B, title XXVIII,
§2804(a)(1), Oct. 28, 2004, 118 Stat. 2121; amended
Pub. L. 109-364, div. B, title XXVIII, §2808(a),
(b)(1), Oct. 17, 2006, 120 Stat. 2469.)

REFERENCES IN TEXT

Section 2808 of the Military Construction Authoriza-
tion Act for Fiscal Year 2004, referred to in subsec.
(d)(3), is section 2808 of title XXVIII of div. B of Pub. L.
108-136, Nov. 24, 2003, 117 Stat. 1723, which is not classi-
fied to the Code except for section 2808(e), which is set
out as a note under section 2805 of this title.

PRIOR PROVISIONS

A prior section 2859, added Pub. L. 97-214, §2(a), July
12, 1982, 96 Stat. 167; amended Pub. L. 97-295, §1(36), Oct.
12, 1982, 96 Stat. 1296, provided for transmission of an-
nual military construction authorization request, prior
to repeal by Pub. L. 108-136, div. A, title X, §1044(b)(1),
Nov. 24, 2003, 117 Stat. 1612.

AMENDMENTS

2006—Pub. L. 109-364, §2808(b)(1), inserted ‘‘or urban-
training operations’ after ‘‘force protection’ in section
catchline.

Subsec. (d). Pub. L. 109-364, §2808(a), added subsec. (d).

EFFECTIVE DATE OF 2006 AMENDMENT

Pub. L. 109-364, div. B, title XXVIII, §2808(c), Oct. 17,
2006, 120 Stat. 2470, provided that: ‘‘Subsection (d) of
section 2859 of title 10, United States Code, as added by
subsection (a), shall apply with respect to military con-
struction projects described in such subsection (d) for
which funds are first provided for fiscal year 2007 or
thereafter.”

SPECIAL REQUIREMENT FOR 2006 REPORT

Pub. L. 108-375, div. B, title XXVIII, §2804(b), Oct. 28,
2004, 118 Stat. 2122, provided that: ‘‘In the case of the re-
port required to be submitted in 2006 under section
2859(c) of title 10, United States Code, as added by sub-
section (a), the Secretary of Defense shall include a
certification by the Secretary that since September 11,
2001, assessments regarding the vulnerability of mili-
tary installations to terrorist attack have been under-
taken for all major military installations. The Sec-
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retary shall indicate the basis by which the Secretary
differentiated between major and nonmajor military
installations for purposes of making the certification.”

§2860. Availability of appropriations

Funds appropriated to a military department
or to the Secretary of Defense for a fiscal year
for military construction or military family
housing purposes may remain available for obli-
gation beyond such fiscal year to the extent pro-
vided in appropriation Acts.

(Added Pub. L. 97-214, §2(a), July 12, 1982, 96
Stat. 167; amended Pub. L. 99-167, title VIII,
§812(a), Dec. 3, 1985, 99 Stat. 991; Pub. L. 99-173,
§121(b), Dec. 10, 1985, 99 Stat. 1029; Pub. L. 99-661,
div. A, title XIII, §1343(a)(21)(A), Nov. 14, 1986,
100 Stat. 3994.)

AMENDMENTS

1986—Pub. L. 99-661 substituted ‘‘to the Secretary of
Defense’ for ‘‘defense agency’’, inserted ‘‘for obliga-
tion”’ after ‘‘remains available’’, and struck out ‘‘the”’
before ‘‘appropriation Acts’.

1985—Pub. L. 99-173 substituted ‘‘Availability of ap-
propriations” for ‘‘Availability of appropriations for
five years’ as section catchline, and amended text gen-
erally. Prior to amendment, text read as follows: ‘‘Sub-
ject to the provisions of appropriation Acts, any funds
appropriated to a military department or defense agen-
cy for the construction of military projects may be ob-
ligated for a military construction project or contract,
or for any portion of such a project or contract, at any
time before the end of the fourth fiscal year after the
fiscal year for which funds for such project were appro-
priated if the funds obligated for such project (1) are
obligated from funds available for military construc-
tion projects, and (2) do not exceed the amount appro-
priated for such project, plus any amount by which the
cost of such project is increased pursuant to law.”

Pub. L. 99-167 struck out subsection designation ‘‘(a)”’
and ‘‘and except as otherwise provided under subsection
(b)” after ‘‘provisions of appropriation Acts’”, and
struck out subsec. (b) which provided: ‘‘Should a re-
quirement develop to obligate funds for a military con-
struction project after the end of the fourth fiscal year
after the fiscal year for which such funds were appro-
priated, such obligation may be made after the end of
the 21-day period beginning on the date on which the
appropriate committees of Congress receive notifica-
tion of the need for such obligation and the reasons
therefor.”

EFFECTIVE DATE OF 1985 AMENDMENTS

Section 121(c) of Pub. L. 99-173 provided that: ‘“‘The
amendment made by subsection (b) [amending this sec-
tion] shall apply to funds appropriated after the date of
the enactment of Public Law 99-103 [Sept. 30, 1985].”

Section 812(b) of Pub. L. 99-167 provided that: ‘“The
amendments made by subsection (a) [amending this
section] shall apply to funds appropriated after Sep-
tember 30, 1985.”

EFFECTIVE DATE

For effective date and applicability of section, see
section 12(a) of Pub. L. 97-214, set out as a note under
section 2801 of this title.

AVAILABILITY OF APPROPRIATIONS FOR FIVE YEARS

Pub. L. 109-114, title I, §117, Nov. 30, 2005, 119 Stat.
2378, which provided that any funds made available to
a military department or defense agency for the con-
struction of military projects could be obligated for a
military construction project or contract, or for any
portion of such a project or contract, at any time be-
fore the end of the fourth fiscal year after the fiscal
year for which funds for such project were made avail-
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able, if the funds obligated for such project: (1) were ob-
ligated from funds available for military construction
projects; and (2) did not exceed the amount appro-
priated for such project, plus any amount by which the
cost of such project is increased pursuant to law, was
from the Military Construction, Military Quality of
Life and Veterans Affairs Appropriations Act, 2006 and
was repeated in provisions of subsequent appropriations
acts which are not set out in the Code. Similar provi-
sions were also contained in the following prior appro-
priations acts:

Pub. L. 108-324, div. A, §117, Oct. 13, 2004, 118 Stat.
12217.

Pub. L. 108-132, §117, Nov. 22, 2003, 117 Stat. 1380.

Pub. L. 101-519, §119, Nov. 5, 1990, 104 Stat. 2246.
Pub. L. 101-148, §121, Nov. 10, 1989, 103 Stat. 925.
Pub. L. 100-447, §124, Sept. 27, 1988, 102 Stat. 1835.

TRANSFER OF FUNDS FOR FOREIGN CURRENCY
FLUCTUATIONS

Pub. L. 108-132, §118, Nov. 22, 2003, 117 Stat. 1380,
which provided that during the 5-year period after ap-
propriations available to the Department of Defense for
military construction and family housing operation
and maintenance and construction have expired for ob-
ligation, upon a determination that such appropria-
tions would not be necessary for the liquidation of obli-
gations or for making authorized adjustments to such
appropriations for obligations incurred during the pe-
riod of availability of such appropriations, unobligated
balances of such appropriations could be transferred
into the appropriation ‘‘Foreign Currency Fluctua-
tions, Construction, Defense’ to be merged with and to
be available for the same time period and for the same
purposes as the appropriation to which transferred, was
from the Military Construction Appropriations Act,
2005 and was repeated in provisions of subsequent ap-
propriations acts which are not set out in the Code.
Similar provisions were also contained in the following
prior appropriations acts:

Pub. L. 107-249, §118, Oct. 23, 2002, 116 Stat. 1584.

Pub. L. 107-64, §118, Nov. 5, 2001, 115 Stat. 480.

Pub. L. 106-246, div. A, §118, July 13, 2000, 114 Stat.
516.

Pub. L. 106-52, §118, Aug. 17, 1999, 113 Stat. 264.

Pub. L. 107-249, §117, Oct. 23, 2002, 116 Stat. 1583.
Pub. L. 107-64, §117, Nov. 5, 2001, 115 Stat. 479.
Pub. L. 106-246, div. A, §117, July 13, 2000, 114 Stat.
516.

Pub. L. 106-52, §117, Aug. 17, 1999, 113 Stat. 264.
Pub. L. 105-237, §117, Sept. 20, 1998, 112 Stat. 1558.
Pub. L. 10545, §117, Sept. 30, 1997, 111 Stat. 1147.
Pub. L. 104-196, §117, Sept. 16, 1996, 110 Stat. 2391.
Pub. L. 104-32, §117, Oct. 3, 1995, 109 Stat. 289.
Pub. L. 103-307, §118, Aug. 23, 1994, 108 Stat. 1664.
Pub. L. 103-110, §118, Oct. 21, 1993, 107 Stat. 1043.
Pub. L. 102-380, §119, Oct. 5, 1992, 106 Stat. 1371.
Pub. L. 102-136, §119, Oct. 25, 1991, 105 Stat. 643.

L
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Pub. L. 105-237, §118, Sept. 20, 1998, 112 Stat. 1559.
Pub. L. 10545, §118, Sept. 30, 1997, 111 Stat. 1147.
Pub. L. 104-196, §118, Sept. 16, 1996, 110 Stat. 2392.
Pub. L. 104-32, §118, Oct. 3, 1995, 109 Stat. 289.
Pub. L. 103-307, §119, Aug. 23, 1994, 108 Stat. 1665.
Pub. L. 103-110, §120, Oct. 21, 1993, 107 Stat. 1043.
Pub. L. 102-380, §121, Oct. 5, 1992, 106 Stat. 1372.
Pub. L. 102-136, §122, Oct. 25, 1991, 105 Stat. 643.

Pub. L. 99-500, §101(k) [title I, §121], Oct. 18, 1986, 100
Stat. 1783-287, 1783-293, and Pub. L. 99-591, §101(k) [title
I, §121], Oct. 30, 1986, 100 Stat. 3341-287, 3341-293, as
amended by Pub. L. 102-136, §122, Oct. 25, 1991, 105 Stat.
643, provided that: ‘“For Transfer by the Secretary of
Defense to and from appropriations and funds not
merged pursuant to subsection 1552(a)(1) of title 31 of
the United States Code and available for obligation or
expenditure during fiscal year 1987 or thereafter, for
military construction or expenses of family housing for
the military departments and Defense agencies, in
order to maintain the budgeted level of operations for
such appropriations and thereby eliminate substantial

TITLE 10—ARMED FORCES

§2861

gains and losses to such appropriations caused by fluc-
tuations in foreign currency exchange rates that vary
substantially from those used in preparing budget sub-
missions, an appropriation, to remain available until
expended: Provided, That funds transferred from this
appropriation shall be merged with and be available for
the same purpose, and for the same time period, as the
appropriation or fund to which transferred, and funds
transferred to this appropriation shall be merged with,
and available for the purpose of this appropriation
until expended: Provided further, That transfers may be
made from time to time from this appropriation to the
extent the Secretary of Defense determines it may be
necessary to do so to reflect downward fluctuations in
the currency exchange rates from those used in prepar-
ing the budget submissions for such appropriations, but
transfers shall be made from such appropriations to
this appropriation to reflect upward fluctuations in
currency exchange rates to prevent substantial net
gains in such appropriations: Provided further, That au-
thorizations or limitations now or hereafter contained
within appropriations or other provisions of law limit-
ing the amounts that may be obligated or expended for
military construction and family housing expenses are
hereby increased to the extent necessary to reflect
downward fluctuations in foreign currency exchange
rates from those used in preparing the applicable budg-
et submission: Provided further, That for the purposes of
the appropriation ‘Foreign Currency Fluctuations, Con-
struction, Defense’ the foreign currency rates used in
preparing budget submissions shall be the foreign cur-
rency exchange rates as adjusted or modified, as re-
flected in applicable Committee reports on the Acts
making appropriations for military construction for
the Department of Defense: Provided further, That the
Secretary of Defense shall provide an annual report to
the Congress on all transfers made to or made from this
appropriation: Provided further, That contracts or other
obligations entered into payable in foreign currencies
may be recorded as obligations based on the currency
exchange rates used in preparing budget submissions
and adjustments to reflect fluctuations in such rates
may be recorded as disbursements are made: Provided
further, That, at the discretion of the Secretary of De-
fense, any savings generated in the military construc-
tion and family housing programs may be transferred
to this appropriation.”’

§2861. Military construction projects in connec-
tion with industrial facility investment pro-
gram

(a) AUTHORITY.—The Secretary of Defense may
carry out a military construction project, not
previously authorized, for the purpose of carry-
ing out activities under section 2474(a)(2) of this
title, using funds appropriated or otherwise
made available for that purpose in military con-
struction accounts.

(b) CREDITING OF FUNDS TO CAPITAL BUDGET.—
Funds appropriated or otherwise made available
in a fiscal year for the purpose of carrying out
a military construction project with respect to
a covered depot (as defined in subsection (e) of
section 2476 of this title) may be credited to the
amount required by subsection (a) of such sec-
tion to be invested in the capital budgets of the
covered depots in that fiscal year.

(¢c) NOTICE AND WAIT REQUIREMENT.—When a
decision is made to carry out a project under
subsection (a), the Secretary of Defense shall
notify in writing the appropriate committees of
Congress of that decision and the savings esti-
mated to be realized from the project. The
project may then be carried out only after the
end of the 21-day period beginning on the date
the notification is received by such committees
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