§ 4204

§4204. Ineligibility to file valid declarations
(a) In general

A declaration filed pursuant to section 42011 of
this title and in accordance with sections 4202
and 4203 of this title is valid unless—

(1) the declaration is filed by a current or
former officer or employee of a Federal or
State government agency or instrumentality
who discovered or gathered the information in
the declaration, in whole or in part, while act-
ing within the course of the declarant’s gov-
ernment employment;

(2) the declaration is filed by a person who
knowingly participated in the violation of sec-
tion 1517 of title 18 or any of the sections of
title 18 referred to in section 1833a(c) of this
title, or any other fraudulent conduct with re-
spect to which the declaration is made;

(3) the declaration is filed by an institution-
affiliated party (as defined in section 1813(u) of
this title) who withheld information during
the course of any bank examination or inves-
tigation authorized pursuant to section 1820 of
this title which such party owed a fiduciary
duty to disclose;

(4) the declaration is filed by a member of
the immediate family of the individual whose
activities are the subject of the declaration or
where, in the discretion of the Attorney Gen-
eral, it appears the individual could benefit
from the award; or

(5) the declaration consists of allegations or
transactions that have been disclosed to a
member of the public in a criminal, civil, or
administrative proceeding, in a congressional,
administrative, or Government Accountability
Office report, hearing, audit or investigation,
by any other government source, or by the
news media, unless the person providing the
declaration is the original source of the infor-
mation.

(b) “Original source” defined

For the purposes of subsection (a)(b) of this
section, the term ‘‘original source’ means a per-
son who has direct and independent knowledge
of the information contained in the declaration
and who voluntarily provided the information to
the government prior to the disclosure.

(c) Notice of invalidity

If the Attorney General determines at any
time that a declaration is invalid under this sec-
tion, that a declaration fails to meet the re-
quirements of section 4202 of this title, or that
a declaration has been disclosed in violation of
section 4203 of this title, the Attorney General
shall notify the person who filed the declaration
in writing that the declaration is invalid, and
the declarant shall not enjoy any of the rights of
the declarant listed in section 4205 or 4206 of this
title.

(Pub. L. 101-647, title XXV, §2564, Nov. 29, 1990,
104 Stat. 4895; Pub. L. 108-271, §8(b), July 7, 2004,
118 Stat. 814.)

REFERENCES IN TEXT

Section 4201 of this title, referred to in subsec. (a),
was in the original ‘‘section 811’°, and was translated as

1See References in Text note below.
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reading ‘‘section 2561°°, meaning section 2561 of Pub. L.
101-647, as the probable intent of Congress, because
Pub. L. 101-647 does not contain a section 811.

AMENDMENTS

2004—Subsec. (a)(5). Pub. L. 108-271 substituted ‘“‘Gov-
ernment Accountability Office’ for ‘‘General Account-
ing Office”.

§4205. Rights of declarants; participation in ac-
tions, awards

(a) In general

A person who has filed a declaration that
meets the requirements of sections 4201 through
4204 of this title shall have the rights stated in
this section.

(b) Civil action

If the Attorney General determines that a
cause of action referred to in section 4201 of this
title based on the declaration should be referred
to private counsel pursuant to subchapter III of
this chapter, the declarant, after consultation
with the Attorney General, shall have the right
to select counsel to prosecute the action, and
the declarant and the declarant’s counsel shall
act in accordance with subchapter III of this
chapter.

(¢) Criminal conviction

(1) When the United States obtains a criminal
conviction and the Attorney General determines
that the conviction was based in whole or in
part on the information contained in a wvalid
declaration filed under section 4201 of this title
the Attorney General may, in his discretion, pay
a reward to the declarant?!

(2) In determining the size of any award under
paragraph (1), the Attorney General may, in the
Attorney General’s discretion, consider any ap-
propriate factor, including—

(A) the seriousness of the offense for which
the conviction was obtained;

(B) the extent to which the facts alleged in
the declaration contributed to the conviction;

(C) the number of offenders apprehended pur-
suant to information provided by the declar-
ant;

(D) whether or not the offender was pre-
viously under investigation by any law en-
forcement agency when the declaration was
filed;

(E) the extent to which the declarant co-
operated in the development of the Govern-
ment’s case and its presentation at trial;

(F) the sentences and fines imposed on the
offender and other offenders in related cases;

(G) the extent to which other sources of pri-
vate information were relied upon; and

(H) the hardship to the declarant and any ex-
penses the declarant incurred in preparing the
declaration.

(d) Share of funds and assets

(1) When the United States acquires funds or
assets pursuant to the execution of a judgment,
order, or settlement and the Attorney General
determines that the judgment, order, or settle-
ment was based in whole or in part on the infor-
mation contained in a valid declaration filed
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under section 4201 of this title, the declarant
shall have the right to share in the recovery as
follows:

(A)(i) The declarant shall be entitled to 20
percent to 30 percent of any recovery up to the
first $1,000,000 recovered, 10 percent to 20 per-
cent of the next $4,000,000 recovered, and 5 per-
cent to 10 percent of the next $5,000,000 recov-
ered.

(ii) In calculating an award under clause (i),
the Attorney General may consider the size of
the overall recovery and the usefulness of the
information provided by the declarant.

(B) When a declarant has received an award
under subsection (c) of this section, the Attor-
ney General may subtract the amount of that
reward from any recovery under this sub-
section.

(2)(A) When more than 1 declarant has pro-
vided information leading to a recovery under
this subsection, the Attorney General shall first
calculate the size of the total award under para-
graph (1)(A) and then distribute that amount ac-
cording to the contribution made by each de-
clarant.

(B) In distributing any such award between 2
or more declarants, the Attorney General may,
in the Attorney General’s discretion, consider
any appropriate factor.

(e) Repealed. Pub. L. 107-273, div. A, title III,
§301(c)(3), Nov. 2, 2002, 116 Stat. 1781

(f) Appropriate Federal banking agency excep-
tion

For purposes of this section, funds or assets
acquired by the United States shall not include
any funds or assets acquired by any appropriate
Federal banking agency acting in any capacity
or the Resolution Trust Corporation acting in
any capacity, except for any civil money pen-
alties recovered by a Federal banking agency
through a final judgment, order or settlement.

(Pub. L. 101-647, title XXV, §2565, Nov. 29, 1990,
104 Stat. 4896; Pub. L. 107-273, div. A, title III,
§301(c)(3), Nov. 2, 2002, 116 Stat. 1781.)

AMENDMENTS

2002—Subsec. (c)(1). Pub. L. 107-273 substituted ‘‘the
Attorney General may, in his discretion, pay a reward
to the declarant’ for ¢, the declarant shall have the
right to receive not less than $5,000 and not more than
$100,000, any such award to be paid from the Financial
Institution Information Award Fund established under
section 4209 of this title.”

Subsec. (e). Pub. L. 107-273 struck out heading and
text of subsec. (e). Text read as follows:

‘(1) No person shall receive both an award under this
section and a reward under either section 1831k of this
title or section 3509A of title 18 for providing the same
or substantially similar information.

‘“(2) When a person qualifies for both an award under
this section and a reward under either section 1831k of
this title or section 3509A of title 18 for providing the
same or substantially similar information, the person
may notify the Attorney General in writing of the per-
son’s election to seek an award under this section or a
reward under such other section.”

§4206. Rights of declarants; notifications; Gov-
ernment accountability

(a) In general

A person who has filed a declaration that
meets the requirements of sections 4201 through

TITLE 12—BANKS AND BANKING
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4204 of this title shall have the rights stated in
this section.

(b) Notice of decision not to pursue

If, after review, the Attorney General con-
cludes that the information contained in a dec-
laration should not be pursued in a civil or
criminal proceeding, the Attorney General shall
so notify the declarant in writing and shall pro-
vide a brief statement of the reasons that the
declaration will not be pursued.

(c) Judgment, order, or settlement

(1) When the United States obtains a judg-
ment, order, or settlement based in whole or in
part on a valid declaration filed under section
4201 of this title, the Attorney General shall no-
tify the declarant in writing of such fact.

(2) A notice described in paragraph (1) shall
contain—

(A) the Attorney General’s determination of
the amount of the award due the declarant
under subsection (c) or (d) of section 4205 of
this title upon recovery by the United States;
and

(B) a short statement of reasons for the
amount of the award.

(d) Notice of pendency of investigation or pro-
ceeding

If the Attorney General has not provided the
declarant with notice under subsection (b) of
this section or a notice of invalidity pursuant to
section 4204 of this title within the time period
set forth in subsection (e) of this section, the
Attorney General shall notify the declarant in
writing that—

(1) there is a pending investigation or pro-
ceeding in the course of which the declarant’s
allegations are being addressed; or

(2) the declarant’s allegations have not yet
been addressed.

(e) Time for notices

(1) In the case of a valid declaration filed not
more than 3 years after November 29, 1990, the
Attorney General shall send notification to a de-
clarant pursuant to subsection (d) of this section
not later than 3 years after the date of filing of
the declaration.

(2)(A) Subject to subparagraph (B), in the case
of a declaration filed more than 3 years after
November 29, 1990, the Attorney General shall
send notification not later than 1 year after the
date of filing of the declaration.

(B) If the Attorney General certifies that it is
in the interest of the United States to give fur-
ther consideration to the information provided
in the declaration for an additional 90-day pe-
riod, the Attorney General shall so notify the
declarant in writing.

(f) Confidentiality of notices

All notices provided to a declarant under this
section shall be kept confidential by the declar-
ant in the same manner, and subject to the same
penalties, as the declaration under section 4203
of this title.

(Pub. L. 101-647, title XXV, §2566, Nov. 29, 1990,
104 Stat. 4897.)
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