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sonable and do not involve overreaching of 
such company or its shareholders or part-
ners; 

(ii) such securities are not transferable 
except for disposition by gift, will, or in-
testacy; 

(iii) no investment adviser of such busi-
ness development company receives any 
compensation described in section 
80b–5(a)(1) of this title, except to the ex-
tent permitted by paragraph (1) or (2) of 
section 80b–5(b) of this title; and 

(iv) such business development company 
does not have a profit-sharing plan de-
scribed in section 80a–56(n) of this title; 
and 

(C) a business development company may 
issue warrants, options, or rights to sub-
scribe to, convert to, or purchase voting se-
curities not accompanied by securities, if— 

(i) such warrants, options, or rights sat-
isfy the conditions in clauses (i) and (iii) of 
subparagraph (A); and 

(ii) the proposal to issue such warrants, 
options, or rights is authorized by the 
shareholders or partners of such business 
development company, and such issuance 
is approved by the required majority (as 
defined in section 80a–56(o) of this title) of 
the directors of or general partners in such 
company on the basis that such issuance is 
in the best interests of the company and 
its shareholders or partners. 

Notwithstanding this paragraph, the amount 
of voting securities that would result from the 
exercise of all outstanding warrants, options, 
and rights at the time of issuance shall not ex-
ceed 25 per centum of the outstanding voting 
securities of the business development com-
pany, except that if the amount of voting se-
curities that would result from the exercise of 
all outstanding warrants, options, and rights 
issued to such company’s directors, officers, 
employees, and general partners pursuant to 
any executive compensation plan meeting the 
requirements of subparagraph (B) of this para-
graph would exceed 15 per centum of the out-
standing voting securities of such company, 
then the total amount of voting securities 
that would result from the exercise of all out-
standing warrants, options, and rights at the 
time of issuance shall not exceed 20 per cen-
tum of the outstanding voting securities of 
such company. 

(4) For purposes of measuring the asset cov-
erage requirements of section 80a–18(a) of this 
title, a senior security created by the guaran-
tee by a business development company of in-
debtedness issued by another company shall be 
the amount of the maximum potential liabil-
ity less the fair market value of the net un-
encumbered assets (plus the indebtedness 
which has been guaranteed) available in the 
borrowing company whose debts have been 
guaranteed, except that a guarantee issued by 
a business development company of indebted-
ness issued by a company which is a wholly- 
owned subsidiary of the business development 
company and is licensed as a small business 
investment company under the Small Business 

Investment Act of 1958 [15 U.S.C. 661 et seq.] 
shall not be deemed to be a senior security of 
such business development company for pur-
poses of section 80a–18(a) of this title if the 
amount of the indebtedness at the time of its 
issuance by the borrowing company is itself 
taken fully into account as a liability by such 
business development company, as if it were 
issued by such business development company, 
in determining whether such business develop-
ment company, at that time, satisfies the 
asset coverage requirements of section 
80a–18(a) of this title. 

(b) Compliance 

A business development company shall comply 
with the provisions of this section at the time it 
becomes subject to sections 80a–54 through 
80a–64 of this title, as if it were issuing a secu-
rity of each class which it has outstanding at 
such time. 

(Aug. 22, 1940, ch. 686, title I, § 61, as added Pub. 
L. 96–477, title I, § 105, Oct. 21, 1980, 94 Stat. 2286; 
amended Pub. L. 104–290, title V, § 506, Oct. 11, 
1996, 110 Stat. 3446; Pub. L. 111–203, title IX, 
§ 985(d)(5), July 21, 2010, 124 Stat. 1934.) 

REFERENCES IN TEXT 

The Small Business Investment Act of 1958, referred 

to in subsec. (a)(4), is Pub. L. 85–699, Aug. 21, 1958, 72 

Stat. 689), as amended, which is classified principally to 

chapter 14B (§ 661 et seq.) of this title. For complete 

classification of this Act to the Code, see Short Title 

note set out under section 661 of this title and Tables. 

AMENDMENTS 

2010—Subsec. (a)(3)(B)(iii). Pub. L. 111–203 substituted 

‘‘section 80b–5(a)(1) of this title’’ for ‘‘paragraph (1) of 

section 80b–5 of this title’’ and ‘‘paragraph (1) or (2) of 

section 80b–5(b) of this title’’ for ‘‘clause (A) or (B) of 

that section’’. 
1996—Subsec. (a)(2). Pub. L. 104–290, § 506(1), sub-

stituted a period for ‘‘if such business development 

company does not have outstanding any publicly held 

indebtedness, and all such securities of each class are— 
‘‘(A) privately held or guaranteed by the Small 

Business Administration, or banks, insurance compa-

nies, or other institutional investors; and 
‘‘(B) not intended to be publicly distributed.’’ 

Subsec. (a)(3)(A). Pub. L. 104–290, § 506(2)(A), (B), in-

serted ‘‘accompanied by securities,’’ after ‘‘of such 

company,’’ and struck out ‘‘senior securities represent-

ing indebtedness accompanied by’’ before ‘‘warrants, 

options, or rights’’. 
Subsec. (a)(3)(A)(ii). Pub. L. 104–290, § 506(2)(C), struck 

out ‘‘senior’’ before ‘‘securities’’. 
Subsec. (a)(3)(C). Pub. L. 104–290, § 506(3), added sub-

par. (C). 

EFFECTIVE DATE OF 2010 AMENDMENT 

Amendment by Pub. L. 111–203 effective 1 day after 

July 21, 2010, except as otherwise provided, see section 

4 of Pub. L. 111–203, set out as an Effective Date note 

under section 5301 of Title 12, Banks and Banking. 

§ 80a–61. Loans 

Notwithstanding the exemption set forth in 
section 80a–6(f) of this title, section 80a–21 of 
this title shall apply to a business development 
company to the same extent as if it were a reg-
istered closed-end investment company, except 
that nothing in that section shall be deemed to 
prohibit— 

(1) any loan to a director, officer, or em-
ployee of, or general partner in, a business de-
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velopment company for the purpose of pur-
chasing securities of such company as part of 
an executive compensation plan, if such loan 
meets the requirements of section 80a–56(j) of 
this title; or 

(2) any loan to a company controlled by a 
business development company, which compa-
nies could be deemed to be under common con-
trol solely because a third person controls 
such business development company. 

(Aug. 22, 1940, ch. 686, title I, § 62, as added Pub. 
L. 96–477, title I, § 105, Oct. 21, 1980, 94 Stat. 2287.) 

§ 80a–62. Distribution and repurchase of securi-
ties 

Notwithstanding the exemption set forth in 
section 80a–6(f) of this title, section 80a–23 of 
this title shall apply to a business development 
company to the same extent as if it were a reg-
istered closed-end investment company, except 
as follows: 

(1) The prohibitions of section 80a–23(a)(2) of 
this title shall not apply to any company 
which (A) is a wholly-owned subsidiary of, or 
directly or indirectly controlled by, a business 
development company, and (B) immediately 
after the issuance of any of its securities for 
property other than cash or securities, will 
not be an investment company within the 
meaning of section 80a–3(a) of this title. 

(2) Notwithstanding the provisions of section 
80a–23(b) of this title, a business development 
company may sell any common stock of which 
it is the issuer at a price below the current net 
asset value of such stock, and may sell war-
rants, options, or rights to acquire any such 
common stock at a price below the current net 
asset value of such stock, if— 

(A) the holders of a majority of such busi-
ness development company’s outstanding 
voting securities, and the holders of a major-
ity of such company’s outstanding voting se-
curities that are not affiliated persons of 
such company, approved such company’s 
policy and practice of making such sales of 
securities at the last annual meeting of 
shareholders or partners within one year im-
mediately prior to any such sale, except that 
the shareholder approval requirements of 
this subparagraph shall not apply to the ini-
tial public offering by a business develop-
ment company of its securities; 

(B) a required majority (as defined in sec-
tion 80a–56(o) of this title) of the directors of 
or general partners in such business develop-
ment company have determined that any 
such sale would be in the best interests of 
such company and its shareholders or part-
ners; and 

(C) a required majority (as defined in sec-
tion 80a–56(o) of this title) of the directors of 
or general partners in such business develop-
ment company, in consultation with the un-
derwriter or underwriters of the offering if it 
is to be underwritten, have determined in 
good faith, and as of a time immediately 
prior to the first solicitation by or on behalf 
of such company of firm commitments to 
purchase such securities or immediately 
prior to the issuance of such securities, that 

the price at which such securities are to be 
sold is not less than a price which closely ap-
proximates the market value of those securi-
ties, less any distributing commission or dis-
count. 

(3) A business development company may 
sell any common stock of which it is the is-
suer at a price below the current net asset 
value of such stock upon the exercise of any 
warrant, option, or right issued in accordance 
with section 80a–60(a)(3) of this title. 

(Aug. 22, 1940, ch. 686, title I, § 63, as added Pub. 
L. 96–477, title I, § 105, Oct. 21, 1980, 94 Stat. 2288.) 

§ 80a–63. Accounts and records 

(a) Exception for business development company 

Notwithstanding the exemption set forth in 
section 80a–6(f) of this title, section 80a–30 of 
this title shall apply to a business development 
company to the same extent as if it were a reg-
istered closed-end investment company, except 
that the reference to the financial statements 
required to be filed pursuant to section 80a–29 of 
this title shall be construed to refer to the fi-
nancial statements required to be filed by such 
business development company pursuant to sec-
tion 78m of this title. 

(b) Risk factors statement; availability 

(1) In addition to the requirements of sub-
section (a) of this section, a business develop-
ment company shall file with the Commission 
and supply annually to its shareholders a writ-
ten statement, in such form and manner as the 
Commission may, by rule, prescribe, describing 
the risk factors involved in an investment in the 
securities of a business development company 
due to the nature of such company’s investment 
portfolio and capital structure, and shall supply 
copies of such statement to any registered 
broker or dealer upon request. 

(2) If the Commission finds it is necessary or 
appropriate in the public interest and consistent 
with the protection of investors and the pur-
poses fairly intended by the policy and provi-
sions of this subchapter, the Commission may 
also require, by rule, any person who, acting as 
principal or agent, sells a security of a business 
development company to inform the purchaser 
of such securities, at or before the time of sale, 
of the existence of the risk statement prepared 
by such business development company pursu-
ant to this subsection, and make such risk 
statement available on request. The Commis-
sion, in making such rules and regulations, shall 
consider, among other matters, whether any 
such rule or regulation would impose any unrea-
sonable burdens on such brokers or dealers or 
unreasonably impair the maintenance of fair 
and orderly markets. 

(Aug. 22, 1940, ch. 686, title I, § 64, as added Pub. 
L. 96–477, title I § 105, Oct. 21, 1980, 94 Stat. 2289; 
amended Pub. L. 104–290, title V, § 507, Oct. 11, 
1996, 110 Stat. 3446.) 

AMENDMENTS 

1996—Subsec. (b)(1). Pub. L. 104–290 inserted ‘‘and cap-

ital structure’’ after ‘‘portfolio’’. 
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