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tract which satisfies the minimum require-
ments established by the Secretary pursuant
to paragraph (4).

(C) A concessioner that holds a concessions
contract that the Secretary estimates will re-
sult in gross annual receipts of less than
$500,000 if renewed shall be entitled to a pref-
erential right of renewal under this sub-
chapter if—

(i) the Secretary has determined that the
concessioner has operated satisfactorily dur-
ing the term of the contract (including any
extension thereof); and

(ii) the concessioner has submitted a re-
sponsive proposal for a proposed new conces-
sions contract which satisfies the minimum
requirements established by the Secretary
pursuant to paragraph (4).

(9) New or additional services

The Secretary shall not grant a preferential
right to a concessioner to provide new or addi-
tional services in a unit of the National Park
System.

(10) Secretarial authority

Nothing in this subchapter shall be con-
strued as limiting the authority of the Sec-
retary to determine whether to issue a conces-
sions contract or to establish its terms and
conditions in furtherance of the policies ex-
pressed in this subchapter.

(11) Exceptions

Notwithstanding the provisions of this sec-
tion, the Secretary may award, without public
solicitation, the following:

(A) A temporary concessions contract or
an extension of an existing concessions con-
tract for a term not to exceed 3 years in
order to avoid interruption of services to the
public at a unit of the National Park Sys-
tem, except that prior to making such an
award, the Secretary shall take all reason-
able and appropriate steps to consider alter-
natives to avoid such interruption.

(B) A concessions contract in extraor-
dinary circumstances where compelling and
equitable considerations require the award
of a concessions contract to a particular
party in the public interest. Such award of a
concessions contract shall not be made by
the Secretary until at least 30 days after
publication in the Federal Register of notice
of the Secretary’s intention to do so and the
reasons for such action, and submission of
notice to the Committee on Energy and Nat-
ural Resources of the Senate and the Com-
mittee on Resources of the House of Rep-
resentatives.

(Pub. L. 105-391, title IV, §403, Nov. 13, 1998, 112
Stat. 3504.)

REFERENCES IN TEXT

This subchapter, referred to in text, was in the origi-
nal ‘‘this title”’, meaning title IV of Pub. L. 105-391,
Nov. 13, 1998, 112 Stat. 3503, which is classified prin-
cipally to this subchapter. For complete classification
of title IV to the Code, see Short Title note set out
under section 5901 of this title and Tables.

CHANGE OF NAME

Committee on Resources of House of Representatives
changed to Committee on Natural Resources of House
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of Representatives by House Resolution No. 6, One Hun-
dred Tenth Congress, Jan. 5, 2007.

§5953. Term of concessions contracts

A concessions contract entered into pursuant
to this subchapter shall generally be awarded
for a term of 10 years or less. However, the Sec-
retary may award a contract for a term of up to
20 years if the Secretary determines that the
contract terms and conditions, including the re-
quired construction of capital improvements,
warrant a longer term.

(Pub. L. 105-391, title IV, §404, Nov. 13, 1998, 112
Stat. 3508; Pub. L. 106-176, title III, §311, Mar. 10,
2000, 114 Stat. 34.)
AMENDMENTS
2000—Pub. L. 106-176, which directed the substitution
of ‘“‘contract terms and conditions,” for ‘‘conract terms

and conditions,”, could not be executed because the
words ’’conract terms and conditions,” did not appear.

§ 5954. Protection of concessioner investment

(a) Leasehold surrender interest under new con-
cessions contracts

On or after November 13, 1998, a concessioner
that constructs a capital improvement upon
land owned by the United States within a unit of
the National Park System pursuant to a conces-
sions contract shall have a leasehold surrender
interest in such capital improvement subject to
the following terms and conditions:

(1) A concessioner shall have a leasehold sur-
render interest in each capital improvement
constructed by a concessioner under a conces-
sions contract, consisting solely of a right to
compensation for the capital improvement to
the extent of the value of the concessioner’s
leasehold surrender interest in the capital im-
provement.

(2) A leasehold surrender interest—

(A) may be pledged as security for financ-
ing of a capital improvement or the acquisi-
tion of a concessions contract when ap-
proved by the Secretary pursuant to this
subchapter;

(B) shall be transferred by the conces-
sioner in connection with any transfer of the
concessions contract and may be relin-
quished or waived by the concessioner; and

(C) shall not be extinguished by the expira-
tion or other termination of a concessions
contract and may not be taken for public use
except on payment of just compensation.

(3) The value of a leasehold surrender inter-
est in a capital improvement shall be an
amount equal to the initial value (construc-
tion cost of the capital improvement), in-
creased (or decreased) in the same percentage
increase (or decrease) as the percentage in-
crease (or decrease) in the Consumer Price
Index, from the date of making the investment
in the capital improvement by the conces-
sioner to the date of payment of the value of
the leasehold surrender interest, less deprecia-
tion of the capital improvement as evidenced
by the condition and prospective service-
ability in comparison with a new unit of like
kind.

(4) Effective 9 years after November 13, 1998,
the Secretary may provide, in any particular
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new concession contract the Secretary esti-
mates will have a leasehold surrender interest
of more than $10,000,000, that the value of any
leasehold surrender interest in a capital im-
provement shall be based on either (A) a re-
duction on an annual basis, in equal portions,
over the same number of years as the time pe-
riod associated with the straight line deprecia-
tion of the initial value (construction cost of
the capital improvement), as provided by ap-
plicable Federal income tax laws and regula-
tions in effect on the day before November 13,
1998, or (B) such alternative formula that is
consistent with the objectives of this sub-
chapter. The Secretary may only use such an
alternative formula if the Secretary deter-
mines, after scrutiny of the financial and
other circumstances involved in this particu-
lar concession contract (including providing
notice in the Federal Register and opportunity
for comment), that such alternative formula
is, compared to the standard method of deter-
mining value provided for in paragraph (3),
necessary in order to provide a fair return to
the Government and to foster competition for
the new contract by providing a reasonable op-
portunity to make a profit under the new con-
tract. If no responsive offers are received in re-
sponse to a solicitation that includes such an
alternative formula, the concession oppor-
tunity shall be resolicited with the leasehold
surrender interest value as described in para-
graph (3).

(6) Where a concessioner, pursuant to the
terms of a concessions contract, makes a cap-
ital improvement to an existing capital im-
provement in which the concessioner has a
leasehold surrender interest, the cost of such
additional capital improvement shall be added
to the then current value of the concessioner’s
leasehold surrender interest.

(b) Special rule for existing possessory interest

(1) A concessioner which has obtained a pos-
sessory interest as defined pursuant to Public
Law 89-249 (commonly known as the National
Park Service Concessions Policy Act; 16 U.S.C.
20 et seq.), as in effect on the day before Novem-
ber 13, 1998, under the terms of a concessions
contract entered into before November 13, 1998,
shall, upon the expiration or termination of
such contract, be entitled to receive compensa-
tion for such possessory interest improvements
in the amount and manner as described by such
concessions contract. Where such a possessory
interest is not described in the existing con-
tract, compensation of possessory interest shall
be determined in accordance with the laws in ef-
fect on the day before November 13, 1998.

(2) In the event such prior concessioner is
awarded a new concessions contract after the ef-
fective date of this subchapter replacing an ex-
isting concessions contract, the existing conces-
sioner shall, instead of directly receiving such
possessory interest compensation, have a lease-
hold surrender interest in its existing possessory
interest improvements under the terms of the
new contract and shall carry over as the initial
value of such leasehold surrender interest (in-
stead of construction cost) an amount equal to
the value of the existing possessory interest as
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of the termination date of the previous contract.
In the event of a dispute between the conces-
sioner and the Secretary as to the value of such
possessory interest, the matter shall be resolved
through binding arbitration.

(3) In the event that a new concessioner is
awarded a concessions contract and is required
to pay a prior concessioner for possessory inter-
est in prior improvements, the new concessioner
shall have a leasehold surrender interest in such
prior improvements and the initial value in such
leasehold surrender interest (instead of con-
struction cost), shall be an amount equal to the
value of the existing possessory interest as of
the termination date of the previous contract.
(¢) Transition to successor concessioner

Upon expiration or termination of a conces-
sions contract entered into after the effective
date of this subchapter, a concessioner shall be
entitled under the terms of the concessions con-
tract to receive from the United States or a suc-
cessor concessioner the value of any leasehold
surrender interest in a capital improvement as
of the date of such expiration or termination. A
successor concessioner shall have a leasehold
surrender interest in such capital improvement
under the terms of a new contract and the ini-
tial value of the leasehold surrender interest in
such capital improvement (instead of construc-
tion cost) shall be the amount of money the new
concessioner is required to pay the prior conces-
sioner for its leasehold surrender interest under
the terms of the prior concessions contract.

(d) Title to improvements

Title to any capital improvement constructed
by a concessioner on lands owned by the United
States in a unit of the National Park System
shall be vested in the United States.

(e) Definitions
For purposes of this section:
(1) Consumer Price Index

The term ‘‘Consumer Price Index’ means
the ‘“‘Consumer Price Index—All Urban Con-
sumers’ published by the Bureau of Labor
Statistics of the Department of Labor, unless
such index is not published, in which case an-
other regularly published cost-of-living index
approximating the Consumer Price Index shall
be utilized by the Secretary; and
(2) Capital improvement

The term ‘‘capital improvement” means a
structure, fixture, or nonremovable equipment
provided by a concessioner pursuant to the
terms of a concessions contract and located on
lands of the United States within a unit of the
National Park System.

(f) Special reporting requirement

Not later than 7 years after November 13, 1998,
the Secretary shall submit a report to the Com-
mittee on Energy and Natural Resources of the
Senate and the Committee on Resources of the
House of Representatives containing a complete
analysis of the concession program as well as—

(1) an assessment of competition in the so-
licitation of prospectuses, fair and/or in-

creased return to the Government, and im-

provement of concession facilities and infra-

structure; and
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(2) an assessment of any problems with the
management and administration of the con-
cession program that are a direct result of the
implementation of the provisions of this sub-
chapter.

(Pub. L. 105-391, title IV, §405, Nov. 13, 1998, 112
Stat. 3508.)

REFERENCES IN TEXT

The National Park Service Concessions Policy Act,
referred to in subsec. (b)(1), is Pub. L. 89-249, Oct. 9,
1965, 79 Stat. 969, which was classified generally to sub-
chapter IV (§20 et seq.) of chapter 1 of this title prior
to repeal by Pub. L. 105-391, title IV, §415(a), Nov. 13,
1998, 112 Stat. 3515.

The effective date of this subchapter, referred to in
subsecs. (b)(2) and (c), probably means the date of en-
actment of this subchapter, which was approved Nov.
13, 1998.

CHANGE OF NAME

Committee on Resources of House of Representatives
changed to Committee on Natural Resources of House
of Representatives by House Resolution No. 6, One Hun-
dred Tenth Congress, Jan. 5, 2007.

DE NovO REVIEW OF VALUE DETERMINATION DECISIONS
BY UNITED STATES COURT OF FEDERAL CLAIMS

Pub. L. 110-161, div. F, title I, Dec. 26, 2007, 121 Stat.
2107, provided in part that: ‘“For fiscal year 2008 and
hereafter, if the Secretary of the Interior, or either
party to a value determination proceeding conducted
under a National Park Service concession contract is-
sued prior to November 13, 1998, considers that the
value determination decision issued pursuant to the
proceeding misinterprets or misapplies relevant con-
tractual requirements or their underlying legal author-
ity, the Secretary or either party may seek, within 180
days of any such decision, the de novo review of the
value determination decision by the United States
Court of Federal Claims. This court may make an order
affirming, vacating, modifying or correcting the deter-
mination decision.”

§5955. Reasonableness of rates
(a) In general

Each concessions contract shall permit the
concessioner to set reasonable and appropriate
rates and charges for facilities, goods, and serv-
ices provided to the public, subject to approval
under subsection (b) of this section.

(b) Approval by Secretary required

A concessioner’s rates and charges to the pub-
lic shall be subject to approval by the Secretary.
The approval process utilized by the Secretary
shall be as prompt and as unburdensome to the
concessioner as possible and shall rely on mar-
ket forces to establish reasonableness of rates
and charges to the maximum extent practicable.
The Secretary shall approve rates and charges
that the Secretary determines to be reasonable
and appropriate. Unless otherwise provided in
the contract, the reasonableness and appro-
priateness of rates and charges shall be deter-
mined primarily by comparison with those rates
and charges for facilities, goods, and services of
comparable character under similar conditions,
with due consideration to the following factors
and other factors deemed relevant by the Sec-
retary: length of season, peakloads, average per-
centage of occupancy, accessibility, availability
and costs of labor and materials, and type of pa-
tronage. Such rates and charges may not exceed
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the market rates and charges for comparable fa-
cilities, goods, and services, after taking into
account the factors referred to in the preceding
sentence.

(c) Implementation of recommendations

Not later than 6 months after receiving recom-
mendations from the Advisory Board established
under section 5958(a) of this title regarding con-
cessioner rates and charges to the public, the
Secretary shall implement the recommenda-
tions or report to the Congress the reasons for
not implementing the recommendations.

(Pub. L. 105-391, title IV, §406, Nov. 13, 1998, 112
Stat. 3510.)

§5956. Franchise fees

(a) In general

A concessions contract shall provide for pay-
ment to the government of a franchise fee or
such other monetary consideration as deter-
mined by the Secretary, upon consideration of
the probable value to the concessioner of the
privileges granted by the particular contract in-
volved. Such probable value shall be based upon
a reasonable opportunity for net profit in rela-
tion to capital invested and the obligations of
the contract. Consideration of revenue to the
United States shall be subordinate to the objec-
tives of protecting and preserving park areas
and of providing necessary and appropriate serv-
ices for visitors at reasonable rates.

(b) Amount of franchise fee

The amount of the franchise fee or other mon-
etary consideration paid to the United States
for the term of the concessions contract shall be
specified in the concessions contract and may
only be modified to reflect extraordinary unan-
ticipated changes from the conditions antici-
pated as of the effective date of the contract.
The Secretary shall include in concessions con-
tracts with a term of more than 5 years a provi-
sion which allows reconsideration of the fran-
chise fee at the request of the Secretary or the
concessioner in the event of such extraordinary
unanticipated changes. Such provision shall pro-
vide for binding arbitration in the event that
the Secretary and the concessioner are unable
to agree upon an adjustment to the franchise fee
in these circumstances.

(c) Special account

All franchise fees (and other monetary consid-
eration) paid to the United States pursuant to
concessions contracts shall be deposited into a
special account established in the Treasury of
the United States. Twenty percent of the funds
deposited in the special account shall be avail-
able for expenditure by the Secretary, without
further appropriation, to support activities
throughout the National Park System regard-
less of the unit of the National Park System in
which the funds were collected. The funds depos-
ited into the special account shall remain avail-
able until expended.

(d) Subaccount for each unit

There shall be established within the special
account required under subsection (c¢) of this
section a subaccount for each unit of the Na-
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