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(June 25, 1948, ch. 645, 62 Stat. 846.)

REFERENCES IN TEXT

Rule 39 of the Federal Rules of Criminal Procedure
was abrogated Dec. 4, 1967, eff. July 1, 1968, and is cov-
ered by Rule 34, Federal Rules of Appellate Procedure,
set out in the Appendix to Title 28, Judiciary and Judi-
cial Procedure.

§3741. Harmless error and plain error—(Rule)

SEE FEDERAL RULES OF CRIMINAL PROCEDURE

Error or defect as affecting substantial rights, Rule
52.

Defects in indictment, Rule 7.

Waiver of error, Rules 12(b)(2) and 30.

(June 25, 1948, ch. 645, 62 Stat. 846.)

§3742. Review of a sentence

(a) APPEAL BY A DEFENDANT.—A defendant
may file a notice of appeal in the district court
for review of an otherwise final sentence if the
sentence—

(1) was imposed in violation of law;

(2) was imposed as a result of an incorrect
application of the sentencing guidelines; or

(3) is greater than the sentence specified in
the applicable guideline range to the extent
that the sentence includes a greater fine or
term of imprisonment, probation, or super-
vised release than the maximum established in
the guideline range, or includes a more limit-
ing condition of probation or supervised re-
lease under section 3563(b)(6) or (b)(11)! than
the maximum established in the guideline
range; or

(4) was imposed for an offense for which
there is no sentencing guideline and is plainly
unreasonable.

(b) APPEAL BY THE GOVERNMENT.—The Govern-
ment may file a notice of appeal in the district
court for review of an otherwise final sentence if
the sentence—

(1) was imposed in violation of law;

(2) was imposed as a result of an incorrect
application of the sentencing guidelines;

(3) is less than the sentence specified in the
applicable guideline range to the extent that
the sentence includes a lesser fine or term of
imprisonment, probation, or supervised re-
lease than the minimum established in the
guideline range, or includes a less limiting
condition of probation or supervised release
under section 3563(b)(6) or (b)(11)! than the
minimum established in the guideline range;
or

(4) was imposed for an offense for which
there is no sentencing guideline and is plainly
unreasonable.

The Government may not further prosecute such
appeal without the personal approval of the At-
torney General, the Solicitor General, or a dep-
uty solicitor general designated by the Solicitor
General.

(c) PLEA AGREEMENTS.—In the case of a plea
agreement that includes a specific sentence
under rule 11(e)(1)(C) of the Federal Rules of
Criminal Procedure—

1See References in Text note below.
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(1) a defendant may not file a notice of ap-
peal under paragraph (3) or (4) of subsection
(a) unless the sentence imposed is greater than
the sentence set forth in such agreement; and

(2) the Government may not file a notice of
appeal under paragraph (3) or (4) of subsection
(b) unless the sentence imposed is less than
the sentence set forth in such agreement.

(d) RECORD ON REVIEW.—If a notice of appeal is
filed in the district court pursuant to subsection
(a) or (b), the clerk shall certify to the court of
appeals—

(1) that portion of the record in the case that
is designated as pertinent by either of the par-
ties;

(2) the presentence report; and

(3) the information submitted during the
sentencing proceeding.

(e) CONSIDERATION.—Upon review of the record,
the court of appeals shall determine whether the
sentence—

(1) was imposed in violation of law;
(2) was imposed as a result of an incorrect
application of the sentencing guidelines;
(3) is outside the applicable guideline range,
and
(A) the district court failed to provide the
written statement of reasons required by
section 3553(c);
(B) the sentence departs from the applica-
ble guideline range based on a factor that—
(i) does not advance the objectives set
forth in section 3553(a)(2); or

(ii) is not authorized under section
35653(b); or

(iii) is not justified by the facts of the
case; or

(C) the sentence departs to an unreason-
able degree from the applicable guidelines
range, having regard for the factors to be
considered in imposing a sentence, as set
forth in section 3553(a) of this title and the
reasons for the imposition of the particular
sentence, as stated by the district court pur-
suant to the provisions of section 3553(c); or

(4) was imposed for an offense for which
there is no applicable sentencing guideline and
is plainly unreasonable.

The court of appeals shall give due regard to the
opportunity of the district court to judge the
credibility of the witnesses, and shall accept the
findings of fact of the district court unless they
are clearly erroneous and, except with respect to
determinations under subsection (3)(A) or (3)(B),
shall give due deference to the district court’s
application of the guidelines to the facts. With
respect to determinations under subsection
(3)(A) or (3)(B), the court of appeals shall review
de novo the district court’s application of the
guidelines to the facts.

(f) DECISION AND DISPOSITION.—If the court of
appeals determines that—

(1) the sentence was imposed in violation of
law or imposed as a result of an incorrect ap-
plication of the sentencing guidelines, the
court shall remand the case for further sen-
tencing proceedings with such instructions as
the court considers appropriate;

(2) the sentence is outside the applicable
guideline range and the district court failed to



		Superintendent of Documents
	2012-04-27T22:17:03-0400
	US GPO, Washington, DC 20401
	Superintendent of Documents
	GPO attests that this document has not been altered since it was disseminated by GPO




