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amount appropriated under subsection (b)(1)
of this section for the fiscal year in which
the publication is made under paragraph (1)
increased by such percentage change.

(B) No increase or decrease

If in any fiscal year the percentage change
published under paragraph (1) does not indi-
cate an increase in the Consumer Price
Index, then the amount to be appropriated
under subsection (b)(1) of this section for the
subsequent fiscal year shall be at least the
amount appropriated under subsection (b)(1)
of this section for the fiscal year in which
the publication is made under paragraph (1).

(3) Definition

For purposes of this section, the term ‘‘Con-
sumer Price Index’ means the Consumer Price
Index for All Urban Consumers, published
monthly by the Bureau of Labor Statistics.

(d) Extension
(1) In general
(A) Authorization or duration of program

Unless the Congress in the regular session
which ends prior to the beginning of the ter-
minal fiscal year—

(i) of the authorization of appropriations
for the program authorized by the State
grant program under part B of this sub-
chapter; or

(ii) of the duration of the program au-
thorized by the State grant program under
part B of this subchapter;

has passed legislation which would have the
effect of extending the authorization or du-
ration (as the case may be) of such program,
such authorization or duration is automati-
cally extended for 1 additional year for the
program authorized by this subchapter.

(B) Calculation

The amount authorized to be appropriated
for the additional fiscal year described in
subparagraph (A) shall be an amount equal
to the amount appropriated for such pro-
gram for fiscal year 2003, increased by the
percentage change in the Consumer Price
Index determined under subsection (c) of
this section for the immediately preceding
fiscal year, if the percentage change indi-
cates an increase.

(2) Construction
(A) Passage of legislation

For the purposes of paragraph (1)(A), Con-
gress shall not be deemed to have passed leg-
islation unless such legislation becomes law.
(B) Acts or determinations of Commissioner

In any case where the Commissioner is re-
quired under an applicable statute to carry
out certain acts or make certain determina-
tions which are necessary for the continu-
ation of the program authorized by this sub-
chapter, if such acts or determinations are
required during the terminal year of such
program, such acts and determinations shall
be required during any fiscal year in which
the extension described in that part of para-
graph (1) that follows clause (ii) of para-
graph (1)(A) is in effect.
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(Pub. L. 93-112, title I, §100, as added Pub. L.
105-220, title IV, §404, Aug. 7, 1998, 112 Stat. 1116.)

REFERENCES IN TEXT

The Social Security Act, referred to in subsec.
(a)(1)(D)(iii), is act Aug. 14, 1935, ch. 531, 49 Stat. 620, as
amended. Titles XVIII and XIX of the Act are classified
generally to subchapters XVIII (§1395 et seq.) and XIX
(§1396 et seq.), respectively, of chapter 7 of Title 42, The
Public Health and Welfare. For complete classification
of this Act to the Code, see section 1305 of Title 42 and
Tables.

The Americans with Disabilities Act of 1990, referred
to in subsec. (a)(1)(E), is Pub. L. 101-336, July 26, 1990,
104 Stat. 327, as amended, which is classified principally
to chapter 126 (§12101 et seq.) of Title 42, The Public
Health and Welfare. For complete classification of this
Act to the Code, see Short Title note set out under sec-
tion 12101 of Title 42 and Tables.

PRIOR PROVISIONS

A prior section 720, Pub. L. 93-112, title I, §100, Sept.
26, 1973, 87 Stat. 363; Pub. L. 93-516, title I, §102(a), Dec.
7, 1974, 88 Stat. 1618; Pub. L. 93-651, title I, §102(a), Nov.
21, 1974, 89 Stat. 2-3; Pub. L. 94-230, §§2(a), 11(b)(2), (3),
Mar. 15, 1976, 90 Stat. 211, 213; Pub. L. 95-602, title I,
§101(a), (b), Nov. 6, 1978, 92 Stat. 2955; Pub. L. 98-221,
title I, §111(a)~(d), Feb. 22, 1984, 98 Stat. 19; Pub. L.
99-506, title I, §103(d)(2)(C), title II, §201, Oct. 21, 1986,
100 Stat. 1810, 1813; Pub. L. 100-630, title II, §202(a), Nov.
7, 1988, 102 Stat. 3304; Pub. L. 102-52, §2(a), (b)(1), June
6, 1991, 105 Stat. 260; Pub. L. 102-569, title I, §121(a), (b),
Oct. 29, 1992, 106 Stat. 4365, 4367, related to congres-
sional findings, purpose, policy, authorization of appro-
priations, change in Consumer Price Index, and exten-
sion of program, prior to the general amendment of
this subchapter by Pub. L. 105-220.

§721. State plans

(a) Plan requirements
(1) In general
(A) Submission

To be eligible to participate in programs
under this subchapter, a State shall submit
to the Commissioner a State plan for voca-
tional rehabilitation services that meets the
requirements of this section, on the same
date that the State submits a State plan
under section 112 of the Workforce Invest-
ment Act of 1998 [29 U.S.C. 2822].

(B) Nonduplication

The State shall not be required to submit,
in the State plan for vocational rehabilita-
tion services, policies, procedures, or de-
scriptions required under this subchapter
that have been previously submitted to the
Commissioner and that demonstrate that
such State meets the requirements of this
subchapter, including any policies, proce-
dures, or descriptions submitted under this
subchapter as in effect on the day before Au-
gust 7, 1998.

(C) Duration

The State plan shall remain in effect sub-
ject to the submission of such modifications
as the State determines to be necessary or
as the Commissioner may require based on a
change in State policy, a change in Federal
law (including regulations), an interpreta-
tion of this chapter by a Federal court or the
highest court of the State, or a finding by
the Commissioner of State noncompliance
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with the requirements of this chapter, until
the State submits and receives approval of a
new State plan.

(2) Designated State agency; designated State
unit
(A) Designated State agency

The State plan shall designate a State
agency as the sole State agency to admin-
ister the plan, or to supervise the adminis-
tration of the plan by a local agency, except
that—

(i) where, under State law, the State
agency for individuals who are blind or an-
other agency that provides assistance or
services to adults who are blind is author-
ized to provide vocational rehabilitation
services to individuals who are blind, that
agency may be designated as the sole
State agency to administer the part of the
plan under which vocational rehabilitation
services are provided for individuals who
are blind (or to supervise the administra-
tion of such part by a local agency) and a
separate State agency may be designated
as the sole State agency to administer or
supervise the administration of the rest of
the State plan;

(ii) the Commissioner, on the request of
a State, may authorize the designated
State agency to share funding and admin-
istrative responsibility with another agen-
cy of the State or with a local agency in
order to permit the agencies to carry out
a joint program to provide services to indi-
viduals with disabilities, and may waive
compliance, with respect to vocational re-
habilitation services furnished under the
joint program, with the requirement of
paragraph (4) that the plan be in effect in
all political subdivisions of the State; and

(iii) in the case of American Samoa, the
appropriate State agency shall be the Gov-
ernor of American Samoa.

(B) Designated State unit

The State agency designated under sub-
paragraph (A) shall be—

(i) a State agency primarily concerned
with vocational rehabilitation, or voca-
tional and other rehabilitation, of individ-
uals with disabilities; or

(ii) if not such an agency, the State
agency (or each State agency if 2 are so
designated) shall include a vocational re-
habilitation bureau, division, or other or-
ganizational unit that—

(I) is primarily concerned with voca-
tional rehabilitation, or vocational and
other rehabilitation, of individuals with
disabilities, and is responsible for the vo-
cational rehabilitation program of the
designated State agency;

(IT) has a full-time director;

(ITT) has a staff employed on the reha-
bilitation work of the organizational
unit all or substantially all of whom are
employed full time on such work; and

(IV) is located at an organizational
level and has an organizational status
within the designated State agency com-
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parable to that of other major organiza-
tional units of the designated State
agency.

(C) Responsibility for services for the blind

If the State has designated only 1 State
agency pursuant to subparagraph (A), the
State may assign responsibility for the part
of the plan under which vocational rehabili-
tation services are provided for individuals
who are blind to an organizational unit of
the designated State agency and assign re-
sponsibility for the rest of the plan to an-
other organizational unit of the designated
State agency, with the provisions of sub-
paragraph (B) applying separately to each of
the designated State units.

(3) Non-Federal share

The State plan shall provide for financial
participation by the State, or if the State so
elects, by the State and local agencies, to pro-
vide the amount of the non-Federal share of
the cost of carrying out part B of this sub-
chapter.

(4) Statewideness

The State plan shall provide that the plan
shall be in effect in all political subdivisions
of the State, except that—

(A) in the case of any activity that, in the
judgment of the Commissioner, is likely to
assist in promoting the vocational rehabili-
tation of substantially larger numbers of in-
dividuals with disabilities or groups of indi-
viduals with disabilities, the Commissioner
may waive compliance with the requirement
that the plan be in effect in all political sub-
divisions of the State to the extent and for
such period as may be provided in accord-
ance with regulations prescribed by the
Commissioner, but only if the non-Federal
share of the cost of the vocational rehabili-
tation services involved is met from funds
made available by a local agency (including
funds contributed to such agency by a pri-
vate agency, organization, or individual);
and

(B) in a case in which earmarked funds are
used toward the non-Federal share and such
funds are earmarked for particular geo-
graphic areas within the State, the ear-
marked funds may be used in such areas if
the State notifies the Commissioner that
the State cannot provide the full non-Fed-
eral share without such funds.

(5) Order of selection for vocational rehabilita-
tion services

In the event that vocational rehabilitation
services cannot be provided to all eligible indi-
viduals with disabilities in the State who
apply for the services, the State plan shall—

(A) show the order to be followed in select-
ing eligible individuals to be provided voca-
tional rehabilitation services;

(B) provide the justification for the order
of selection;

(C) include an assurance that, in accord-
ance with criteria established by the State
for the order of selection, individuals with
the most significant disabilities will be se-
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lected first for the provision of vocational
rehabilitation services; and

(D) provide that eligible individuals, who
do not meet the order of selection criteria,
shall have access to services provided
through the information and referral system
implemented under paragraph (20).

(6) Methods for administration

(A) In general

The State plan shall provide for such
methods of administration as are found by
the Commissioner to be necessary for the
proper and efficient administration of the
plan.

(B) Employment of individuals with disabil-
ities

The State plan shall provide that the des-
ignated State agency, and entities carrying
out community rehabilitation programs in
the State, who are in receipt of assistance
under this subchapter shall take affirmative
action to employ and advance in employ-
ment qualified individuals with disabilities
covered under, and on the same terms and
conditions as set forth in, section 793 of this
title.

(C) Facilities

The State plan shall provide that facilities
used in connection with the delivery of serv-
ices assisted under the State plan shall com-
ply with the Act entitled ‘““An Act to insure
that certain buildings financed with Federal
funds are so designed and constructed as to
be accessible to the physically handi-
capped’”’, approved on August 12, 1968 (com-
monly known as the ‘‘Architectural Barriers
Act of 1968”’) [42 U.S.C. 4151 et seq.], with sec-
tion 794 of this title, and with the Americans
with Disabilities Act of 1990 [42 U.S.C. 12101
et seq.].

(7) Comprehensive system of personnel devel-
opment

The State plan shall—

(A) include a description (consistent with
the purposes of this chapter) of a compre-
hensive system of personnel development,
which shall include—

(i) a description of the procedures and
activities the designated State agency will
undertake to ensure an adequate supply of
qualified State rehabilitation professionals
and paraprofessionals for the designated
State unit, including the development and
maintenance of a system for determining,
on an annual basis—

(I) the number and type of personnel
that are employed by the designated
State unit in the provision of vocational
rehabilitation services, including ratios
of qualified vocational rehabilitation
counselors to clients; and

(IT) the number and type of personnel
needed by the State, and a projection of
the numbers of such personnel that will
be needed in 5 years, based on projec-
tions of the number of individuals to be
served, the number of such personnel
who are expected to retire or leave the
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vocational rehabilitation field, and other
relevant factors;

(ii) where appropriate, a description of
the manner in which activities will be
undertaken under this section to coordi-
nate the system of personnel development
with personnel development activities
under the Individuals with Disabilities
Education Act (20 U.S.C. 1400 et seq.);

(iii) a description of the development and
maintenance of a system of determining,
on an annual basis, information on the
programs of institutions of higher edu-
cation within the State that are preparing
rehabilitation professionals, including—

(I) the numbers of students enrolled in
such programs; and

(IT) the number of such students who
graduated with certification or licen-
sure, or with credentials to qualify for
certification or licensure, as a rehabili-
tation professional during the past year;

(iv) a description of the development, up-
dating, and implementation of a plan
that—

(ID) will address the current and pro-
jected vocational rehabilitation services
personnel training needs for the des-
ignated State unit; and

(IT) provides for the coordination and
facilitation of efforts between the des-
ignated State unit, institutions of higher
education, and professional associations
to recruit, prepare, and retain qualified
personnel, including personnel from mi-
nority backgrounds, and personnel who
are individuals with disabilities; and

(v) a description of the procedures and
activities the designated State agency will
undertake to ensure that all personnel em-
ployed by the designated State unit are ap-
propriately and adequately trained and
prepared, including—

(I) a system for the continuing edu-
cation of rehabilitation professionals
and paraprofessionals within the des-
ignated State unit, particularly with re-
spect to rehabilitation technology; and

(IT) procedures for acquiring and dis-
seminating to rehabilitation profes-
sionals and paraprofessionals within the
designated State unit significant knowl-
edge from research and other sources, in-
cluding procedures for providing training
regarding the amendments to this chap-
ter made by the Rehabilitation Act
Amendments of 1998;

(B) set forth policies and procedures relat-
ing to the establishment and maintenance of
standards to ensure that personnel, includ-
ing rehabilitation professionals and para-
professionals, needed within the designated
State unit to carry out this part are appro-
priately and adequately prepared and
trained, including—

(i) the establishment and maintenance of
standards that are consistent with any na-
tional or State approved or recognized cer-
tification, licensing, registration, or other
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comparable requirements that apply to the
area in which such personnel are providing
vocational rehabilitation services; and

(ii) to the extent that such standards are
not based on the highest requirements in
the State applicable to a specific profes-
sion or discipline, the steps the State is
taking to require the retraining or hiring
of personnel within the designated State
unit that meet appropriate professional re-
quirements in the State; and

(C) contain provisions relating to the es-
tablishment and maintenance of minimum
standards to ensure the availability of per-
sonnel within the designated State unit, to
the maximum extent feasible, trained to
communicate in the native language or
mode of communication of an applicant or
eligible individual.

(8) Comparable services and benefits

(A) Determination of availability
(i) In general

The State plan shall include an assur-
ance that, prior to providing any voca-
tional rehabilitation service to an eligible
individual, except those services specified
in paragraph (5)(D) and in paragraphs (1)
through (4) and (14) of section 723(a) of this
title, the designated State unit will deter-
mine whether comparable services and
benefits are available under any other pro-
gram (other than a program carried out
under this subchapter) unless such a deter-
mination would interrupt or delay—

(I) the progress of the individual to-
ward achieving the employment outcome
identified in the individualized plan for
employment of the individual in accord-
ance with section 722(b) of this title;

(IT) an immediate job placement; or

(ITTI) the provision of such service to
any individual at extreme medical risk.

(ii) Awards and scholarships

For purposes of clause (i), comparable
benefits do not include awards and schol-
arships based on merit.

(B) Interagency agreement

The State plan shall include an assurance
that the Governor of the State, in consulta-
tion with the entity in the State responsible
for the vocational rehabilitation program
and other appropriate agencies, will ensure
that an interagency agreement or other
mechanism for interagency coordination
takes effect between any appropriate public
entity, including the State entity respon-
sible for administering the State medicaid
program, a public institution of higher edu-
cation, and a component of the statewide
workforce investment system, and the des-
ignated State unit, in order to ensure the
provision of vocational rehabilitation serv-
ices described in subparagraph (A) (other
than those services specified in paragraph
(5)(D), and in paragraphs (1) through (4) and
(14) of section 723(a) of this title), that are
included in the individualized plan for em-
ployment of an eligible individual, including
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the provision of such vocational rehabilita-
tion services during the pendency of any dis-
pute described in clause (iii). Such agree-
ment or mechanism shall include the follow-
ing:
(i) Agency financial responsibility
An identification of, or a description of a
method for defining, the financial respon-
sibility of such public entity for providing
such services, and a provision stating the
financial responsibility of such public en-
tity for providing such services.

(ii) Conditions, terms, and procedures of
reimbursement

Information specifying the conditions,
terms, and procedures under which a des-
ignated State unit shall be reimbursed by
other public entities for providing such
services, based on the provisions of such
agreement or mechanism.

(iii) Interagency disputes

Information specifying procedures for re-
solving interagency disputes under the
agreement or other mechanism (including
procedures under which the designated
State unit may initiate proceedings to se-
cure reimbursement from other public en-
tities or otherwise implement the provi-
sions of the agreement or mechanism).

(iv) Coordination of services procedures

Information specifying policies and pro-
cedures for public entities to determine
and identify the interagency coordination
responsibilities of each public entity to
promote the coordination and timely de-
livery of vocational rehabilitation services
(except those services specified in para-
graph (5)(D) and in paragraphs (1) through
(4) and (14) of section 723(a) of this title).

(C) Responsibilities of other public entities
(i) Responsibilities under other law

Notwithstanding subparagraph (B), if
any public entity other than a designated
State unit is obligated under Federal or
State law, or assigned responsibility under
State policy or under this paragraph, to
provide or pay for any services that are
also considered to be vocational rehabili-
tation services (other than those specified
in paragraph (5)(D) and in paragraphs (1)
through (4) and (14) of section 723(a) of this
title), such public entity shall fulfill that
obligation or responsibility, either di-
rectly or by contract or other arrange-
ment.

(ii) Reimbursement

If a public entity other than the des-
ignated State unit fails to provide or pay
for the services described in clause (i) for
an eligible individual, the designated State
unit shall provide or pay for such services
to the individual. Such designated State
unit may claim reimbursement for the
services from the public entity that failed
to provide or pay for such services. Such
public entity shall reimburse the des-
ignated State unit pursuant to the terms
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of the interagency agreement or other
mechanism described in this paragraph ac-
cording to the procedures established in
such agreement or mechanism pursuant to
subparagraph (B)(ii).

(D) Methods

The Governor of a State may meet the re-
quirements of subparagraph (B) through—

(i) a State statute or regulation;

(ii) a signed agreement between the re-
spective officials of the public entities
that clearly identifies the responsibilities
of each public entity relating to the provi-
sion of services; or

(iii) another appropriate method, as de-
termined by the designated State unit.

(9) Individualized plan for employment
(A) Development and implementation

The State plan shall include an assurance
that an individualized plan for employment
meeting the requirements of section 722(b) of
this title will be developed and implemented
in a timely manner for an individual subse-
quent to the determination of the eligibility
of the individual for services under this sub-
chapter, except that in a State operating
under an order of selection described in
paragraph (5), the plan will be developed and
implemented only for individuals meeting
the order of selection criteria of the State.

(B) Provision of services

The State plan shall include an assurance
that such services will be provided in accord-
ance with the provisions of the individual-
ized plan for employment.

(10) Reporting requirements
(A) In general

The State plan shall include an assurance
that the designated State agency will sub-
mit reports in the form and level of detail
and at the time required by the Commis-
sioner regarding applicants for, and eligible
individuals receiving, services under this
subchapter.

(B) Annual reporting

In specifying the information to be sub-
mitted in the reports, the Commissioner
shall require annual reporting on the eligi-
ble individuals receiving the services, on
those specific data elements described in
section 136(d)(2) of the Workforce Invest-
ment Act of 1998 [29 U.S.C. 2871(d)(2)] that
are determined by the Secretary to be rel-
evant in assessing the performance of des-
ignated State units in carrying out the voca-
tional rehabilitation program established
under this subchapter.

(C) Additional data

In specifying the information required to
be submitted in the reports, the Commis-
sioner shall require additional data with re-
gard to applicants and eligible individuals
related to—

(i) the number of applicants and the
number of individuals determined to be el-
igible or ineligible for the program carried
out under this subchapter, including—
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(I) the number of individuals deter-
mined to be ineligible because they did
not require vocational rehabilitation
services, as provided in section 722(a) of
this title; and

(IT) the number of individuals deter-
mined, on the basis of clear and convinc-
ing evidence, to be too severely disabled
to benefit in terms of an employment
outcome from vocational rehabilitation
services;

(ii) the number of individuals who re-
ceived vocational rehabilitation services
through the program, including—

(I) the number who received services
under paragraph (5)(D), but not assist-
ance under an individualized plan for
employment;

(IT) of those recipients who are individ-
uals with significant disabilities, the
number who received assistance under an
individualized plan for employment con-
sistent with section 722(b) of this title;
and

(I1I) of those recipients who are not in-
dividuals with significant disabilities,
the number who received assistance
under an individualized plan for employ-
ment consistent with section 722(b) of
this title;

(iii) of those applicants and eligible re-
cipients who are individuals with signifi-
cant disabilities—

(I) the number who ended their partici-
pation in the program carried out under
this subchapter and the number who
achieved employment outcomes after re-
ceiving vocational rehabilitation serv-
ices; and

(IT) the number who ended their par-
ticipation in the program and who were
employed 6 months and 12 months after
securing or regaining employment, or, in
the case of individuals whose employ-
ment outcome was to retain or advance
in employment, who were employed 6
months and 12 months after achieving
their employment outcome, including—

(aa) the number who earned the min-
imum wage rate specified in section

6(a)(1) of the Fair Labor Standards Act

of 1938 (29 U.S.C. 206(a)(1)) or another

wage level set by the Commissioner,
during such employment; and

(bb) the number who received em-
ployment benefits from an employer
during such employment; and

(iv) of those applicants and eligible re-
cipients who are not individuals with sig-
nificant disabilities—

(I) the number who ended their partici-
pation in the program carried out under
this subchapter and the number who
achieved employment outcomes after re-
ceiving vocational rehabilitation serv-
ices; and

(IT) the number who ended their par-
ticipation in the program and who were
employed 6 months and 12 months after
securing or regaining employment, or, in
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the case of individuals whose employ-
ment outcome was to retain or advance
in employment, who were employed 6
months and 12 months after achieving
their employment outcome, including—
(aa) the number who earned the min-
imum wage rate specified in section
6(a)(1) of the Fair Labor Standards Act
of 1938 (29 U.S.C. 206(a)(1)) or another
wage level set by the Commissioner,
during such employment; and
(bb) the number who received em-
ployment benefits from an employer
during such employment.
(D) Costs and results

The Commissioner shall also require that
the designated State agency include in the
reports information on—

(i) the costs under this subchapter of
conducting administration, providing as-
sessment services, counseling and guid-
ance, and other direct services provided by
designated State agency staff, providing
services purchased under individualized
plans for employment, supporting small
business enterprises, establishing, develop-
ing, and improving community rehabilita-
tion programs, providing other services to
groups, and facilitating use of other pro-
grams under this chapter and title I of the
Workforce Investment Act of 1998 [29
U.S.C. 2801 et seq.] by eligible individuals;
and

(ii) the results of annual evaluation by
the State of program effectiveness under
paragraph (15)(E).

(E) Additional information

The Commissioner shall require that each
designated State unit include in the reports
additional information related to the appli-
cants and eligible individuals, obtained ei-
ther through a complete count or sampling,
including—

(i) information on—

(I) age, gender, race, ethnicity, edu-
cation, category of impairment, severity
of disability, and whether the individ-
uals are students with disabilities;

(IT) dates of application, determination
of eligibility or ineligibility, initiation
of the individualized plan for employ-
ment, and termination of participation
in the program;

(ITIT) earnings at the time of applica-
tion for the program and termination of
participation in the program;

(IV) work status and occupation;

(V) types of services, including assis-
tive technology services and assistive
technology devices, provided under the
program;

(VI) types of public or private pro-
grams or agencies that furnished serv-
ices under the program; and

(VII) the reasons for individuals termi-
nating participation in the program
without achieving an employment out-
come; and

(ii) information necessary to determine
the success of the State in meeting—
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(I) the State performance measures es-
tablished under section 136(b) of the
Workforce Investment Act of 1998 [29
U.S.C. 2871(b)], to the extent the meas-
ures are applicable to individuals with
disabilities; and

(IT) the standards and indicators estab-
lished pursuant to section 726 of this
title.

(F) Completeness and confidentiality

The State plan shall include an assurance
that the information submitted in the re-
ports will include a complete count, except
as provided in subparagraph (E), of the appli-
cants and eligible individuals, in a manner
permitting the greatest possible cross-classi-
fication of data and that the identity of each
individual for which information is supplied
under this paragraph will be kept confiden-
tial.

(11) Cooperation, collaboration, and coordina-

tion
(A) Cooperative agreements with other com-
ponents of statewide workforce invest-
ment systems

The State plan shall provide that the des-
ignated State unit or designated State agen-
cy shall enter into a cooperative agreement
with other entities that are components of
the statewide workforce investment system
of the State, regarding the system, which
agreement may provide for—

(i) provision of intercomponent staff
training and technical assistance with re-
gard to—

(I) the availability and benefits of, and
information on eligibility standards for,
vocational rehabilitation services; and

(IT) the promotion of equal, effective,
and meaningful participation by individ-
uals with disabilities in workforce in-
vestment activities in the State through
the promotion of program accessibility,
the use of nondiscriminatory policies
and procedures, and the provision of rea-
sonable accommodations, auxiliary aids
and services, and rehabilitation tech-
nology, for individuals with disabilities;

(ii) use of information and financial
management systems that link all compo-
nents of the statewide workforce invest-
ment system, that link the components to
other electronic networks, including non-
visual electronic networks, and that relate
to such subjects as employment statistics,
and information on job vacancies, career
planning, and workforce investment ac-
tivities;

(iii) use of customer service features
such as common intake and referral proce-
dures, customer databases, resource infor-
mation, and human services hotlines;

(iv) establishment of cooperative efforts
with employers to—

(I) facilitate job placement; and

(IT) carry out any other activities that
the designated State unit and the em-
ployers determine to be appropriate;

(v) identification of staff roles, respon-
sibilities, and available resources, and
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specification of the financial responsibil-
ity of each component of the statewide
workforce investment system with regard
to paying for necessary services (consist-
ent with State law and Federal require-
ments); and

(vi) specification of procedures for re-
solving disputes among such components.

(B) Replication of cooperative agreements

The State plan shall provide for the rep-
lication of such cooperative agreements at
the local level between individual offices of
the designated State unit and local entities
carrying out activities through the state-
wide workforce investment system.

(C) Interagency cooperation with other agen-
cies

The State plan shall include descriptions
of interagency cooperation with, and utiliza-
tion of the services and facilities of, Federal,
State, and local agencies and programs, in-
cluding programs carried out by the Under
Secretary for Rural Development of the De-
partment of Agriculture and State use con-
tracting programs, to the extent that such
agencies and programs are not carrying out
activities through the statewide workforce
investment system.

(D) Coordination with education officials

The State plan shall contain plans, poli-
cies, and procedures for coordination be-
tween the designated State agency and edu-
cation officials responsible for the public
education of students with disabilities, that
are designed to facilitate the transition of
the students with disabilities from the re-
ceipt of educational services in school to the
receipt of vocational rehabilitation services
under this subchapter, including informa-
tion on a formal interagency agreement
with the State educational agency that, at a
minimum, provides for—

(i) consultation and technical assistance
to assist educational agencies in planning
for the transition of students with disabil-
ities from school to post-school activities,
including vocational rehabilitation serv-
ices;

(ii) transition planning by personnel of
the designated State agency and edu-
cational agency personnel for students
with disabilities that facilitates the devel-
opment and completion of their individual-
ized education programs under section
614(d) of the Individuals with Disabilities
Education Act [20 U.S.C. 1414(d)];

(iii) the roles and responsibilities, in-
cluding financial responsibilities, of each
agency, including provisions for determin-
ing State lead agencies and qualified per-
sonnel responsible for transition services;
and

(iv) procedures for outreach to and iden-
tification of students with disabilities who
need the transition services.

(E) Coordination with Statewide Independ-

ent Living Councils and independent liv-

ing centers

The State plan shall include an assurance
that the designated State unit, the State-
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wide Independent Living Council established
under section 796d of this title, and the inde-
pendent living centers described in subpart
31 of part A of subchapter VII of this chapter
within the State have developed working re-
lationships and coordinate their activities.

(F) Cooperative agreement with recipients of
grants for services to American Indians

In applicable cases, the State plan shall in-
clude an assurance that the State has en-
tered into a formal cooperative agreement
with each grant recipient in the State that
receives funds under part C of this sub-
chapter. The agreement shall describe strat-
egies for collaboration and coordination in
providing vocational rehabilitation services
to American Indians who are individuals
with disabilities, including—

(i) strategies for interagency referral and
information sharing that will assist in eli-
gibility determinations and the develop-
ment of individualized plans for employ-
ment;

(ii) procedures for ensuring that Amer-
ican Indians who are individuals with dis-
abilities and are living near a reservation
or tribal service area are provided voca-
tional rehabilitation services; and

(iii) provisions for sharing resources in
cooperative studies and assessments, joint
training activities, and other collaborative
activities designed to improve the provi-
sion of services to American Indians who
are individuals with disabilities.

(12) Residency

The State plan shall include an assurance
that the State will not impose a residence re-
quirement that excludes from services pro-
vided under the plan any individual who is
present in the State.

(13) Services to American Indians

The State plan shall include an assurance
that, except as otherwise provided in part C of
this subchapter, the designated State agency
will provide vocational rehabilitation services
to American Indians who are individuals with
disabilities residing in the State to the same
extent as the designated State agency pro-
vides such services to other significant popu-
lations of individuals with disabilities residing
in the State.

(14) Annual review of individuals in extended
employment or other employment under
special certificate provisions of the Fair
Labor Standards Act of 1938

The State plan shall provide for—

(A) an annual review and reevaluation of
the status of each individual with a disabil-
ity served under this subchapter who has
achieved an employment outcome either in
an extended employment setting in a com-
munity rehabilitation program or any other
employment under section 14(c) of the Fair
Labor Standards Act (29 U.S.C. 214(c)) for 2
years after the achievement of the outcome
(and thereafter if requested by the individ-

1See References in Text note below.
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ual or, if appropriate, the individual’s rep-
resentative), to determine the interests, pri-
orities, and needs of the individual with re-
spect to competitive employment or train-
ing for competitive employment;

(B) input into the review and reevaluation,
and a signed acknowledgment that such re-
view and reevaluation have been conducted,
by the individual with a disability, or, if ap-
propriate, the individual’s representative;
and

(C) maximum efforts, including the identi-
fication and provision of vocational rehabili-
tation services, reasonable accommodations,
and other necessary support services, to as-
sist the individuals described in subpara-
graph (A) in engaging in competitive em-
ployment.

(15) Annual State goals and reports of progress
(A) Assessments and estimates

The State plan shall—

(i) include the results of a comprehen-
sive, statewide assessment, jointly con-
ducted by the designated State unit and
the State Rehabilitation Council (if the
State has such a Council) every 3 years,
describing the rehabilitation needs of indi-
viduals with disabilities residing within
the State, particularly the vocational re-
habilitation services needs of—

(I) individuals with the most signifi-
cant disabilities, including their need for
supported employment services;

(IT) individuals with disabilities who
are minorities and individuals with dis-
abilities who have been unserved or un-
derserved by the vocational rehabilita-
tion program carried out under this sub-
chapter; and

(ITIT) individuals with disabilities
served through other components of the
statewide workforce investment system
(other than the vocational rehabilitation
program), as identified by such individ-
uals and personnel assisting such indi-
viduals through the components;

(ii) include an assessment of the need to
establish, develop, or improve community
rehabilitation programs within the State;
and

(iii) provide that the State shall submit
to the Commissioner a report containing
information regarding updates to the as-
sessments, for any year in which the State
updates the assessments.

(B) Annual estimates

The State plan shall include, and shall
provide that the State shall annually submit
a report to the Commissioner that includes,
State estimates of—

(i) the number of individuals in the State
who are eligible for services under this
subchapter;

(ii) the number of such individuals who
will receive services provided with funds
provided under part B of this subchapter
and under part B of subchapter VI of this
chapter, including, if the designated State
agency uses an order of selection in ac-
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cordance with paragraph (5), estimates of
the number of individuals to be served
under each priority category within the
order; and

(iii) the costs of the services described in
clause (i), including, if the designated
State agency uses an order of selection in
accordance with paragraph (5), the service
costs for each priority category within the
order.

(C) Goals and priorities
(i) In general

The State plan shall identify the goals
and priorities of the State in carrying out
the program. The goals and priorities shall
be jointly developed, agreed to, and re-
viewed annually by the designated State
unit and the State Rehabilitation Council,
if the State has such a Council. Any revi-
sions to the goals and priorities shall be
jointly agreed to by the designated State
unit and the State Rehabilitation Council,
if the State has such a Council. The State
plan shall provide that the State shall sub-
mit to the Commissioner a report contain-
ing information regarding revisions in the
goals and priorities, for any year in which
the State revises the goals and priorities.
(ii) Basis

The State goals and priorities shall be
based on an analysis of—

(I) the comprehensive assessment de-
scribed in subparagraph (A), including
any updates to the assessment;

(IT) the performance of the State on
the standards and indicators established
under section 726 of this title; and

(ITI) other available information on the
operation and the effectiveness of the vo-
cational rehabilitation program carried
out in the State, including any reports
received from the State Rehabilitation
Council, under section 725(c) of this title
and the findings and recommendations
from monitoring activities conducted
under section 727 of this title.

(iii) Service and outcome goals for cat-
egories in order of selection

If the designated State agency uses an
order of selection in accordance with para-
graph (b), the State shall also identify in
the State plan service and outcome goals
and the time within which these goals may
be achieved for individuals in each priority
category within the order.

(D) Strategies

The State plan shall contain a description
of the strategies the State will use to ad-
dress the needs identified in the assessment
conducted under subparagraph (A) and
achieve the goals and priorities identified in
subparagraph (C), including—

(i) the methods to be used to expand and
improve services to individuals with dis-
abilities, including how a broad range of
assistive technology services and assistive
technology devices will be provided to
such individuals at each stage of the reha-
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bilitation process and how such services
and devices will be provided to such indi-
viduals on a statewide basis;

(ii) outreach procedures to identify and
serve individuals with disabilities who are
minorities and individuals with disabil-
ities who have been unserved or under-
served by the vocational rehabilitation
program;

(iii) where necessary, the plan of the
State for establishing, developing, or im-
proving community rehabilitation pro-
grams;

(iv) strategies to improve the perform-
ance of the State with respect to the eval-
uation standards and performance indica-
tors established pursuant to section 726 of
this title; and

(v) strategies for assisting entities carry-
ing out other components of the statewide
workforce investment system (other than
the vocational rehabilitation program) in
assisting individuals with disabilities.

(E) Evaluation and reports of progress

The State plan shall—

(i) include the results of an evaluation of
the effectiveness of the vocational reha-
bilitation program, and a joint report by
the designated State unit and the State
Rehabilitation Council, if the State has
such a Council, to the Commaissioner on
the progress made in improving the effec-
tiveness from the previous year, which
evaluation and report shall include—

(I) an evaluation of the extent to which
the goals identified in subparagraph (C)
were achieved;

(IT) a description of strategies that
contributed to achieving the goals;

(ITT) to the extent to which the goals
were not achieved, a description of the
factors that impeded that achievement;
and

(IV) an assessment of the performance
of the State on the standards and indica-
tors established pursuant to section 726
of this title; and

(ii) provide that the designated State
unit and the State Rehabilitation Council,
if the State has such a Council, shall joint-
ly submit to the Commissioner an annual
report that contains the information de-
scribed in clause (i).

(16) Public comment

The State plan shall—

(A) provide that the designated State
agency, prior to the adoption of any policies
or procedures governing the provision of vo-
cational rehabilitation services under the
State plan (including making any amend-
ment to such policies and procedures), shall
conduct public meetings throughout the
State, after providing adequate notice of the
meetings, to provide the public, including
individuals with disabilities, an opportunity
to comment on the policies or procedures,
and actively consult with the Director of the
client assistance program carried out under
section 732 of this title, and, as appropriate,
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Indian tribes, tribal organizations, and Na-
tive Hawaiian organizations on the policies
or procedures; and

(B) provide that the designated State
agency (or each designated State agency if
two agencies are designated) and any sole
agency administering the plan in a political
subdivision of the State, shall take into ac-
count, in connection with matters of general
policy arising in the administration of the
plan, the views of—

(i) individuals and groups of individuals
who are recipients of vocational rehabili-
tation services, or in appropriate cases,
the individuals’ representatives;

(ii) personnel working in programs that
provide vocational rehabilitation services
to individuals with disabilities;

(iii) providers of vocational rehabilita-
tion services to individuals with disabil-
ities;

(iv) the director of the client assistance
program; and

(v) the State Rehabilitation Council, if
the State has such a Council.

(17) Use of funds for construction of facilities

The State plan shall provide that if, under
special circumstances, the State plan includes
provisions for the construction of facilities for
community rehabilitation programs—

(A) the Federal share of the cost of con-
struction for the facilities for a fiscal year
will not exceed an amount equal to 10 per-
cent of the State’s allotment under section
730 of this title for such year;

(B) the provisions of section 776 of this
title (as in effect on the day before August 7,
1998) shall be applicable to such construction
and such provisions shall be deemed to apply
to such construction; and

(C) there shall be compliance with regula-
tions the Commissioner shall prescribe de-
signed to assure that no State will reduce its
efforts in providing other vocational reha-
bilitation services (other than for the estab-
lishment of facilities for community reha-
bilitation programs) because the plan in-
cludes such provisions for construction.

(18) Innovation and expansion activities

The State plan shall—

(A) include an assurance that the State
will reserve and use a portion of the funds
allotted to the State under section 730 of
this title—

(i) for the development and implementa-
tion of innovative approaches to expand
and improve the provision of vocational
rehabilitation services to individuals with
disabilities under this subchapter, particu-
larly individuals with the most significant
disabilities, consistent with the findings of
the statewide assessment and goals and
priorities of the State as described in para-
graph (15); and

(ii) to support the funding of—

(I) the State Rehabilitation Council, if
the State has such a Council, consistent
with the plan prepared under section
725(d)(1) of this title; and

(IT) the Statewide Independent Living
Council, consistent with the plan pre-
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pared under section 796d(e)(1) of this
title;
(B) include a description of how the re-
served funds will be utilized; and
(C) provide that the State shall submit to
the Commissioner an annual report contain-
ing a description of how the reserved funds
were utilized during the preceding year.
(19) Choice

The State plan shall include an assurance
that applicants and eligible individuals or, as
appropriate, the applicants’ representatives or
individuals’ representatives, will be provided
information and support services to assist the
applicants and individuals in exercising in-
formed choice throughout the rehabilitation
process, consistent with the provisions of sec-
tion 722(d) of this title.

(20) Information and referral services

(A) In general

The State plan shall include an assurance
that the designated State agency will imple-
ment an information and referral system
adequate to ensure that individuals with dis-
abilities will be provided accurate voca-
tional rehabilitation information and guid-
ance, using appropriate modes of commu-
nication, to assist such individuals in pre-
paring for, securing, retaining, or regaining
employment, and will be appropriately re-
ferred to Federal and State programs (other
than the vocational rehabilitation program
carried out under this subchapter), including
other components of the statewide work-
force investment system in the State.

(B) Referrals

An appropriate referral made through the
system shall—

(i) be to the Federal or State programs,
including programs carried out by other
components of the statewide workforce in-
vestment system in the State, best suited
to address the specific employment needs
of an individual with a disability; and

(ii) include, for each of these programs,
provision to the individual of—

(I) a notice of the referral by the des-
ignated State agency to the agency car-
rying out the program;

(IT) information identifying a specific
point of contact within the agency car-
rying out the program; and

(IT1T) information and advice regarding
the most suitable services to assist the
individual to prepare for, secure, retain,
or regain employment.

(21) State independent consumer-controlled
commission; State Rehabilitation Council
(A) Commission or Council

The State plan shall provide that either—
(i) the designated State agency is an
independent commission that—

(I) is responsible under State law for
operating, or overseeing the operation
of, the vocational rehabilitation pro-
gram in the State;

(IT) is consumer-controlled by persons
who—

(aa) are individuals with physical or
mental impairments that substantially
limit major life activities; and

(bb) represent individuals with a
broad range of disabilities, unless the
designated State unit under the direc-
tion of the commission is the State
agency for individuals who are blind;

(ITI) includes family members, advo-
cates, or other representatives, of indi-
viduals with mental impairments; and

(IV) undertakes the functions set forth
in section 725(c)(4) of this title; or

(ii) the State has established a State Re-
habilitation Council that meets the cri-
teria set forth in section 725 of this title
and the designated State unit—

(I) in accordance with paragraph (15),
jointly develops, agrees to, and reviews
annually State goals and priorities, and
jointly submits annual vreports of
progress with the Council;

(IT) regularly consults with the Council
regarding the development, implementa-
tion, and revision of State policies and
procedures of general applicability per-
taining to the provision of vocational re-
habilitation services;

(ITI) includes in the State plan and in
any revision to the State plan, a sum-
mary of input provided by the Council,
including recommendations from the an-
nual report of the Council described in
section 725(c)(5) of this title, the review
and analysis of consumer satisfaction de-
scribed in section 725(c)(4) of this title,
and other reports prepared by the Coun-
cil, and the response of the designated
State unit to such input and recom-
mendations, including explanations for
rejecting any input or recommendation;
and

(IV) transmits to the Council—

(aa) all plans, reports, and other in-
formation required under this sub-
chapter to be submitted to the Sec-
retary;

(bb) all policies, and information on
all practices and procedures, of general
applicability provided to or used by re-
habilitation personnel in carrying out
this subchapter; and

(cc) copies of due process hearing de-
cisions issued under this subchapter,
which shall be transmitted in such a
manner as to ensure that the identity
of the participants in the hearings is
kept confidential.

(B) More than one designated State agency

In the case of a State that, under sub-
section (a)(2) of this section, designates a
State agency to administer the part of the
State plan under which vocational rehabili-
tation services are provided for individuals
who are blind (or to supervise the adminis-
tration of such part by a local agency) and
designates a separate State agency to ad-
minister the rest of the State plan, the State
shall either establish a State Rehabilitation
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Council for each of the two agencies that
does not meet the requirements in subpara-
graph (A)(i), or establish one State Rehabili-
tation Council for both agencies if neither
agency meets the requirements of subpara-
graph (A)@).

(22) Supported employment State plan supple-

ment

The State plan shall include an assurance
that the State has an acceptable plan for car-
rying out part B of subchapter VI of this chap-
ter, including the use of funds under that part
to supplement funds made available under
part B of this subchapter to pay for the cost of
services leading to supported employment.

(23) Annual updates

The plan shall include an assurance that the
State will submit to the Commissioner reports
containing annual updates of the information
required under paragraph (7) (relating to a
comprehensive system of personnel develop-
ment) and any other updates of the informa-
tion required under this section that are re-
quested by the Commissioner, and annual re-
ports as provided in paragraphs (15) (relating
to assessments, estimates, goals and prior-
ities, and reports of progress) and (18) (relating
to innovation and expansion), at such time
and in such manner as the Secretary may de-
termine to be appropriate.

(24) Certain contracts and cooperative agree-
ments

(A) Contracts with for-profit organizations

The State plan shall provide that the des-
ignated State agency has the authority to
enter into contracts with for-profit organi-
zations for the purpose of providing, as voca-
tional rehabilitation services, on-the-job
training and related programs for individ-
uals with disabilities under part A of sub-
chapter VI of this chapter, upon a deter-
mination by such agency that such for-profit
organizations are better qualified to provide
such rehabilitation services than nonprofit
agencies and organizations.

(B) Cooperative agreements
nonprofit organizations

with private

The State plan shall describe the manner
in which cooperative agreements with pri-
vate nonprofit vocational rehabilitation
service providers will be established.

(b) Approval; disapproval of the State plan
(1) Approval

The Commissioner shall approve any plan
that the Commissioner finds fulfills the condi-
tions specified in this section, and shall dis-
approve any plan that does not fulfill such
conditions.

(2) Disapproval

Prior to disapproval of the State plan, the
Commissioner shall notify the State of the in-
tention to disapprove the plan and shall afford
the State reasonable notice and opportunity
for a hearing.

(Pub. L. 93-112, title I, §101, as added Pub. L.
105-220, title IV, §404, Aug. 7, 1998, 112 Stat. 1119;
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amended Pub. L. 105-277, div. A, §101(f) [title
VIII, §402(c)(4)], Oct. 21, 1998, 112 Stat. 2681-337,
2681-415; Pub. L. 108-446, title III, §305(h)(1), Dec.
3, 2004, 118 Stat. 2805.)

REFERENCES IN TEXT

The Architectural Barriers Act of 1968, referred to in
subsec. (a)(6)(C), is Pub. L. 90-480, Aug. 12, 1968, 82 Stat.
718, as amended, which is classified generally to chap-
ter 51 (§4151 et seq.) of Title 42, The Public Health and
Welfare. For complete classification of this Act to the
Code, see Short Title note set out under section 4151 of
Title 42 and Tables.

The Americans with Disabilities Act of 1990, referred
to in subsec. (a)(6)(C), is Pub. L. 101-336, July 26, 1990,
104 Stat. 327, as amended, which is classified principally
to chapter 126 (§12101 et seq.) of Title 42, The Public
Health and Welfare. For complete classification of this
Act to the Code, see Short Title note set out under sec-
tion 12101 of Title 42 and Tables.

The Individuals with Disabilities Education Act, re-
ferred to in subsec. (a)(7)(A)(i), is title VI of Pub. L.
91-230, Apr. 13, 1970, 84 Stat. 175, as amended, which is
classified generally to chapter 33 (§1400 et seq.) of Title
20, Education. For complete classification of this Act
to the Code, see section 1400 of Title 20 and Tables.

The Rehabilitation Act Amendments of 1998, referred
to in subsec. (a)(T)(A)WV)(II), is title IV of Pub. L.
105-220, Aug. 7, 1998, 112 Stat. 1092. For complete classi-
fication of this Act to the Code, see Short Title of 1998
Amendment note set out under section 701 of this title
and Tables.

The Workforce Investment Act of 1998, referred to in
subsec. (a)(10)(D)(i), is Pub. L. 105220, Aug. 7, 1998, 112
Stat. 936, as amended. Title I of the Act is classified
principally to chapter 30 (§2801 et seq.) of this title. For
complete classification of this Act to the Code, see
Short Title note set out under section 9201 of Title 20,
Education, and Tables.

Subpart 3 of part A of subchapter VII of this chapter,
referred to in subsec. (a)(11)(E), was in the original a
reference to ‘‘part C of title VII”’, meaning part C of
title VII of the Rehabilitation Act of 1973, and was
translated as if it referred to part C of chapter I of title
VII of the Act to reflect the probable intent of Con-
gress.

PRIOR PROVISIONS

A prior section 721, Pub. L. 93-112, title I, §101, Sept.
26, 1973, 87 Stat. 363; Pub. L. 93-516, title I, §111(b)—(d),
Dec. 7, 1974, 88 Stat. 1619, 1620; Pub. L. 93-651, title I,
§111(b)—(d), Nov. 21, 1974, 89 Stat. 2-5; Pub. L. 95-602,
title I, §§102, 122(b)(1), Nov. 6, 1978, 92 Stat. 2957, 2987;
Pub. L. 98-221, title I, §104(a)(2), Feb. 22, 1984, 98 Stat.
18; Pub. L. 98-524, §4(f), Oct. 19, 1984, 98 Stat. 2489; Pub.
L. 99-506, title I, §103(d)(2), title II, §202, title X,
§1001(b)(1)—(4), Oct. 21, 1986, 100 Stat. 1810, 1814, 1841,
1842; Pub. L. 100-630, title II, §202(b), Nov. 7, 1988, 102
Stat. 3304; Pub. L. 102-54, §13(k)(1)(A), June 13, 1991, 105
Stat. 276; Pub. L. 102-119, §26(e), Oct. 7, 1991, 105 Stat.
607; Pub. L. 102-569, title I, §§102(0), (p)(7), 122, Oct. 29,
1992, 106 Stat. 4355, 4356, 4367; Pub. L. 103-73, title I,
§§102(2), 107(a), Aug. 11, 1993, 107 Stat. 718, 719; Pub. L.
104-106, div. D, title XLIII, §4321(i)(7), Feb. 10, 1996, 110
Stat. 676, related to State plans, prior to the general
amendment of this subchapter by Pub. L. 105-220.

AMENDMENTS

2004—Subsec. (a)(11)(D)(ii). Pub. L. 108-446 struck out
‘‘(as added by section 101 of Public Law 105-17)’’ before
semicolon at end.

1998—Subsec. (a)(18)(C). Pub. L. 105-277, §101(f) [title
VIII, §402(c)(4)(A)], substituted ‘“were utilized during
the preceding year’ for ‘‘will be utilized’’.

Subsec. (a)(21)(A)({A)IID)(bb). Pub. L. 105-277, §101(f)
[title VIII, §402(c)(4)(B)], substituted ‘‘commission’ for
“Commission’.
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§722. Eligibility and individualized plan for em-

ployment

(a) Eligibility

(1) Criterion for eligibility
An individual is eligible for assistance under

this subchapter if the individual—

(A) is an individual with a disability under
section 705(20)(A) of this title; and

(B) requires vocational rehabilitation serv-
ices to prepare for, secure, retain, or regain
employment.

(2) Presumption of benefit
(A) Demonstration

For purposes of this section, an individual
shall be presumed to be an individual that
can benefit in terms of an employment out-
come from vocational rehabilitation services
under section 705(20)(A) of this title, unless
the designated State unit involved can dem-
onstrate by clear and convincing evidence
that such individual is incapable of benefit-
ing in terms of an employment outcome
from vocational rehabilitation services due
to the severity of the disability of the indi-
vidual.

(B) Methods

In making the demonstration required
under subparagraph (A), the designated
State unit shall explore the individual’s
abilities, capabilities, and capacity to per-
form in work situations, through the use of
trial work experiences, as described in sec-
tion 705(2)(D) of this title, with appropriate
supports provided through the designated
State unit, except under limited circum-
stances when an individual cannot take ad-
vantage of such experiences. Such experi-
ences shall be of sufficient variety and over
a sufficient period of time to determine the
eligibility of the individual or to determine
the existence of clear and convincing evi-
dence that the individual is incapable of ben-
efiting in terms of an employment outcome
from vocational rehabilitation services due
to the severity of the disability of the indi-
vidual.

(3) Presumption of eligibility
(A) In general

For purposes of this section, an individual
who has a disability or is blind as deter-
mined pursuant to title II or title XVI of the
Social Security Act (42 U.S.C. 401 et seq. and
1381 et seq.) shall be—

(i) considered to be an individual with a
significant disability under section
705(21)(A) of this title; and

(ii) presumed to be eligible for voca-
tional rehabilitation services under this
subchapter (provided that the individual
intends to achieve an employment out-
come consistent with the unique
strengths, resources, priorities, concerns,
abilities, capabilities, interests, and in-
formed choice of the individual) unless the
designated State unit involved can dem-
onstrate by clear and convincing evidence
that such individual is incapable of bene-
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fiting in terms of an employment outcome
from vocational rehabilitation services
due to the severity of the disability of the
individual in accordance with paragraph
(2).

(B) Construction

Nothing in this paragraph shall be con-
strued to create an entitlement to any voca-
tional rehabilitation service.

(4) Use of existing information
(A) In general

To the maximum extent appropriate and
consistent with the requirements of this
part, for purposes of determining the eligi-
bility of an individual for vocational reha-
bilitation services under this subchapter and
developing the individualized plan for em-
ployment described in subsection (b) of this
section for the individual, the designated
State unit shall use information that is ex-
isting and current (as of the date of the de-
termination of eligibility or of the develop-
ment of the individualized plan for employ-
ment), including information available from
other programs and providers, particularly
information used by education officials and
the Social Security Administration, infor-
mation provided by the individual and the
family of the individual, and information ob-
tained under the assessment for determining
eligibility and vocational rehabilitation
needs.

(B) Determinations by officials of other agen-
cies

Determinations made by officials of other
agencies, particularly education officials de-
scribed in section 721(a)(11)(D) of this title,
regarding whether an individual satisfies
one or more factors relating to whether an
individual is an individual with a disability
under section 705(20)(A) of this title or an in-
dividual with a significant disability under
section 705(21)(A) of this title shall be used,
to the extent appropriate and consistent
with the requirements of this part, in assist-
ing the designated State unit in making
such determinations.

(C) Basis

The determination of eligibility for voca-
tional rehabilitation services shall be based
on—

(i) the review of existing data described
in section 705(2)(A)(i) of this title; and

(ii) to the extent that such data is un-
available or insufficient for determining
eligibility, the provision of assessment ac-
tivities described in section 705(2)(A)(ii) of
this title.

(5) Determination of ineligibility

If an individual who applies for services
under this subchapter is determined, based on
the review of existing data and, to the extent
necessary, the assessment activities described
in section 705(2)(A)(ii) of this title, not to be
eligible for the services, or if an eligible indi-
vidual receiving services under an individual-
ized plan for employment is determined to be
no longer eligible for the services—
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