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by, the head of an executive agency, a protest 
is filed pursuant to the procedures in sub-
chapter V of chapter 35 of title 31, and an ac-
tual or prospective offeror requests, a file of 
the protest shall be established by the procur-
ing activity and reasonable access shall be 
provided to actual or prospective offerors. 

(2) REDACTED INFORMATION.—Information ex-
empt from disclosure under section 552 of title 
5 may be redacted in a file established pursu-
ant to paragraph (1) unless an applicable pro-
tective order provides otherwise. 

(b) AGENCY ACTIONS ON PROTESTS.—If, in con-
nection with a protest, the head of an executive 
agency determines that a solicitation, proposed 
award, or award does not comply with the re-
quirements of law or regulation, the head of the 
executive agency may— 

(1) take any action set out in subparagraphs 
(A) to (F) of subsection (b)(1) of section 3554 of 
title 31; and 

(2) pay costs described in paragraph (1) of 
section 3554(c) of title 31 within the limits re-
ferred to in paragraph (2) of section 3554(c). 

(Pub. L. 111–350, § 3, Jan. 4, 2011, 124 Stat. 3773.) 

HISTORICAL AND REVISION NOTES 

Revised 
Section 

Source (U.S. Code) Source (Statutes at Large) 

3708(a) ........ 41:253b(k). June 30, 1949, ch. 288, title 
III, § 303B(k), formerly 
§ 303B(h), as added Pub. L. 
103–355, title I, § 1065, Oct. 
13, 1994, 108 Stat. 3269; re-
designated as § 303B(k), 
Pub. L. 104–106, title XLI, 
§ 4104(b)(2), Feb. 10, 1996, 
110 Stat. 645; Pub. L. 
104–106, title XLI, § 5607(c), 
Feb. 10, 1996, 110 Stat. 701, 
as amended Pub. L. 
104–201, title X, § 1074(b)(7) 
(less effective date), Sept. 
23, 1996, 110 Stat. 2660. 

3708(b) ........ 41:253b(l). June 30, 1949, ch. 288, title 
III, § 303B(l), formerly 
§ 303B(i), as added Pub. L. 
103–355, title I, § 1066, Oct. 
13, 1994, 108 Stat. 3269; re-
designated as § 303B(l), 
Pub. L. 104–106, title XLI, 
§ 4104(b)(2), Feb. 10, 1996, 
110 Stat. 645. 

CHAPTER 39—SPECIFIC TYPES OF 
CONTRACTS 

Sec. 

3901. Contracts awarded using procedures other 

than sealed-bid procedures. 
3902. Severable services contracts for periods cross-

ing fiscal years. 
3903. Multiyear contracts. 
3904. Contract authority for severable services con-

tracts and multiyear contracts. 
3905. Cost contracts. 
3906. Cost-reimbursement contracts. 

SEPARABILITY 

Act June 30, 1949, ch. 288, title VI, § 604, formerly title 

V, § 504, 63 Stat. 403, renumbered by act Sept. 5, 1950, ch. 

849, § 6(a), (b), 64 Stat. 583, provided that: ‘‘If any provi-

sion of this Act [see Tables for classification], or the 

application thereof to any person or circumstances, is 

held invalid, the remainder of this Act, and the applica-

tion of such provision to other persons or circum-

stances, shall not be affected thereby.’’ 

SHARE-IN-SAVINGS CONTRACTS 

Act June 30, 1949, ch. 288, title III, § 317, as added Pub. 

L. 107–347, title II, § 210(b), Dec. 17, 2002, 116 Stat. 2934, 

provided that: 

‘‘(a) AUTHORITY TO ENTER INTO SHARE-IN-SAVINGS 

CONTRACTS.—(1) The head of an executive agency may 

enter into a share-in-savings contract for information 

technology (as defined in section 11101(6) of title 40, 

United States Code) in which the Government awards a 

contract to improve mission-related or administrative 

processes or to accelerate the achievement of its mis-

sion and share with the contractor in savings achieved 

through contract performance. 
‘‘(2)(A) Except as provided in subparagraph (B), a 

share-in-savings contract shall be awarded for a period 

of not more than five years. 
‘‘(B) A share-in-savings contract may be awarded for 

a period greater than five years, but not more than 10 

years, if the head of the agency determines in writing 

prior to award of the contract that— 
‘‘(i) the level of risk to be assumed and the invest-

ment to be undertaken by the contractor is likely to 

inhibit the government from obtaining the needed in-

formation technology competitively at a fair and rea-

sonable price if the contract is limited in duration to 

a period of five years or less; and 
‘‘(ii) usage of the information technology to be ac-

quired is likely to continue for a period of time suffi-

cient to generate reasonable benefit for the govern-

ment. 
‘‘(3) Contracts awarded pursuant to the authority of 

this section shall, to the maximum extent practicable, 

be performance-based contracts that identify objective 

outcomes and contain performance standards that will 

be used to measure achievement and milestones that 

must be met before payment is made. 
‘‘(4) Contracts awarded pursuant to the authority of 

this section shall include a provision containing a 

quantifiable baseline that is to be the basis upon which 

a savings share ratio is established that governs the 

amount of payment a contractor is to receive under the 

contract. Before commencement of performance of such 

a contract, the senior procurement executive of the 

agency shall determine in writing that the terms of the 

provision are quantifiable and will likely yield value to 

the Government. 
‘‘(5)(A) The head of the agency may retain savings re-

alized through the use of a share-in-savings contract 

under this section that are in excess of the total 

amount of savings paid to the contractor under the 

contract, but may not retain any portion of such sav-

ings that is attributable to a decrease in the number of 

civilian employees of the Federal Government perform-

ing the function. Except as provided in subparagraph 

(B), savings shall be credited to the appropriation or 

fund against which charges were made to carry out the 

contract and shall be used for information technology. 
‘‘(B) Amounts retained by the agency under this sub-

section shall— 
‘‘(i) without further appropriation, remain avail-

able until expended; and 
‘‘(ii) be applied first to fund any contingent liabil-

ities associated with share-in-savings procurements 

that are not fully funded. 
‘‘(b) CANCELLATION AND TERMINATION.—(1) If funds are 

not made available for the continuation of a share-in- 

savings contract entered into under this section in a 

subsequent fiscal year, the contract shall be canceled 

or terminated. The costs of cancellation or termination 

may be paid out of— 
‘‘(A) appropriations available for the performance 

of the contract; 
‘‘(B) appropriations available for acquisition of the 

information technology procured under the contract, 

and not otherwise obligated; or 
‘‘(C) funds subsequently appropriated for payments 

of costs of cancellation or termination, subject to the 

limitations in paragraph (3). 
‘‘(2) The amount payable in the event of cancellation 

or termination of a share-in-savings contract shall be 

negotiated with the contractor at the time the con-

tract is entered into. 
‘‘(3)(A) Subject to subparagraph (B), the head of an 

executive agency may enter into share-in-savings con-
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