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ments) determined under paragraph (2) directly to el-
igible providers located in the State for the provision
of eligible services to aliens described in paragraph
(5) to the extent that the eligible provider was not
otherwise reimbursed (through insurance or other-
wise) for such services during that fiscal year.

¢“(2) DETERMINATION OF PAYMENT AMOUNTS.—

‘“(A) IN GENERAL.—Subject to subparagraph (B),
the payment amount determined under this para-
graph shall be an amount determined by the Sec-
retary that is equal to the lesser of—

‘(i) the amount that the provider demonstrates
was incurred for the provision of such services; or

‘“(ii) amounts determined under a methodology
established by the Secretary for purposes of this
subsection.

‘(B) PRO-RATA REDUCTION.—If the amount of
funds allotted to a State under subsection (b) for a
fiscal year is insufficient to ensure that each eligi-
ble provider in that State receives the amount of
payment calculated under subparagraph (A), the
Secretary shall reduce that amount of payment
with respect to each eligible provider to ensure that
the entire amount allotted to the State for that fis-
cal year is paid to such eligible providers.

‘4(3) METHODOLOGY.—In establishing a methodology
under paragraph (2)(A)(ii), the Secretary—

‘“(A) may establish different methodologies for
types of eligible providers;

‘(B) may base payments for hospital services on
estimated hospital charges, adjusted to estimated
cost, through the application of hospital-specific
cost-to-charge ratios;

‘“(C) shall provide for the election by a hospital to
receive either payments to the hospital for—

‘(1) hospital and physician services; or

‘“(i1) hospital services and for a portion of the
on-call payments made by the hospital to physi-
cians; and

‘(D) shall make quarterly payments under this
section to eligible providers.

If a hospital makes the election under subparagraph
(C)(1), the hospital shall pass on payments for serv-
ices of a physician to the physician and may not
charge any administrative or other fee with respect
to such payments.

‘“(4) LIMITATION ON USE OF FUNDS.—Payments made
to eligible providers in a State from allotments made
under subsection (b) for a fiscal year may only be
used for costs incurred in providing eligible services
to aliens described in paragraph (5).

““(5) ALIENS DESCRIBED.—For purposes of paragraphs
(1) and (2), aliens described in this paragraph are any
of the following:

‘“(A) Undocumented aliens.

‘(B) Aliens who have been paroled into the
United States at a United States port of entry for
the purpose of receiving eligible services.

‘“(C) Mexican citizens permitted to enter the
United States for not more than 72 hours under the
authority of a biometric machine readable border
crossing identification card (also referred to as a
‘laser visa’) issued in accordance with the require-
ments of regulations prescribed under section
101(a)(6) of the Immigration and Nationality Act (8
U.S.C. 1101(a)(6)).

¢“(d) APPLICATIONS; ADVANCE PAYMENTS.—

‘(1) DEADLINE FOR ESTABLISHMENT OF APPLICATION
PROCESS.—

‘““(A) IN GENERAL.—Not later than September 1,
2004, the Secretary shall establish a process under
which eligible providers located in a State may re-
quest payments under subsection (c).

‘“(B) INCLUSION OF MEASURES TO COMBAT FRAUD
AND ABUSE.—The Secretary shall include in the
process established under subparagraph (A) meas-
ures to ensure that inappropriate, excessive, or
fraudulent payments are not made from the allot-
ments determined under subsection (b), including
certification by the eligible provider of the veracity
of the payment request.
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‘(2) ADVANCE PAYMENT; RETROSPECTIVE ADJUST-
MENT.—The process established under paragraph (1)
may provide for making payments under this section
for each quarter of a fiscal year on the basis of ad-
vance estimates of expenditures submitted by appli-
cants for such payments and such other investigation
as the Secretary may find necessary, and for making
reductions or increases in the payments as necessary
to adjust for any overpayment or underpayment for
prior quarters of such fiscal year.

‘‘(e) DEFINITIONS.—In this section:

‘(1) ELIGIBLE PROVIDER.—The term ‘eligible pro-
vider’ means a hospital, physician, or provider of am-
bulance services (including an Indian Health Service
facility whether operated by the Indian Health Serv-
ice or by an Indian tribe or tribal organization).

‘“(2) ELIGIBLE SERVICES.—The term ‘eligible serv-
ices’ means health care services required by the ap-
plication of section 1867 of the Social Security Act (42
U.S.C. 1395dd), and related hospital inpatient and out-
patient services and ambulance services (as defined
by the Secretary).

‘“(3) HosPITAL.—The term ‘hospital’ has the mean-
ing given such term in section 1861(e) of the Social
Security Act (42 U.S.C. 1395x(e)), except that such
term shall include a critical access hospital (as de-
fined in section 1861(mm)(1) of such Act (42 U.S.C.
1395x(mm)(1)).

‘“(4) PHYSICIAN.—The term ‘physician’ has the
meaning given that term in section 1861(r) of the So-
cial Security Act (42 U.S.C. 1395x(r)).

¢‘(5) INDIAN TRIBE; TRIBAL ORGANIZATION.—The terms
‘Indian tribe’ and ‘tribal organization’ have the
meanings given such terms in section 4 of the Indian
Health Care Improvement Act (25 U.S.C. 1603).

“(6) STATE.—The term ‘State’ means the 50 States
and the District of Columbia.”

INSPECTOR GENERAL STUDY OF PROHIBITION ON
HOSPITAL EMPLOYMENT OF PHYSICIANS

Section 4008(c) of Pub. L. 101-508 directed Secretary of
Health and Human Services (acting through Inspector
General of Department of Health and Human Services)
to conduct a study of the effect of State laws prohibit-
ing the employment of physicians by hospitals on the
availability and accessibility of trauma and emergency
care services, and include in such study an analysis of
the effect of such laws on the ability of hospitals to
meet the requirements of section 1867 of the Social Se-
curity Act (this section) relating to the examination
and treatment of individuals with an emergency medi-
cal condition and women in labor, with Secretary to
submit a report to Congress on the study not later than
1 year after Nov. 5, 1990.

§ 1395ee. Practicing Physicians Advisory Council;
Council for Technology and Innovation

(a) Repealed. Pub. L. 111-148, title
§3134(b)(2), Mar. 23, 2010, 124 Stat. 435

IIL,

(b) Council for Technology and Innovation
(1) Establishment

The Secretary shall establish a Council for
Technology and Innovation within the Centers
for Medicare & Medicaid Services (in this sec-
tion referred to as ““CMS”’).

(2) Composition

The Council shall be composed of senior
CMS staff and clinicians and shall be chaired
by the Executive Coordinator for Technology
and Innovation (appointed or designated under
paragraph (4)).

(3) Duties

The Council shall coordinate the activities
of coverage, coding, and payment processes
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under this subchapter with respect to new
technologies and procedures, including new
drug therapies, and shall coordinate the ex-
change of information on new technologies be-
tween CMS and other entities that make simi-
lar decisions.

(4) Executive Coordinator for Technology and
Innovation

The Secretary shall appoint (or designate) a
noncareer appointee (as defined in section
3132(a)(7) of title 5) who shall serve as the Ex-
ecutive Coordinator for Technology and Inno-
vation. Such executive coordinator shall re-
port to the Administrator of CMS, shall chair
the Council, shall oversee the execution of its
duties, and shall serve as a single point of con-
tact for outside groups and entities regarding
the coverage, coding, and payment processes
under this subchapter.

(Aug. 14, 1935, ch. 531, title XVIII, §1868, as added
Pub. L. 101-508, title IV, §4112, Nov. 5, 1990, 104
Stat. 1388-64; amended Pub. L. 108-173, title IX,
§942(a), Dec. 8, 2003, 117 Stat. 2420; Pub. L.
111-148, title III, §3134(b)(2), Mar. 23, 2010, 124
Stat. 435.)

PRIOR PROVISIONS

A prior section 1395ee, act Aug. 14, 1935, ch. 531, title
XVIII, §1868, as added July 30, 1965, Pub. L. 89-97, title
I, §102(a), 79 Stat. 329, provided for creation of a Na-
tional Medical Review Committee, functions of such
Committee, including submission of annual reports to
the Secretary and Congress, employment of technical
assistance, and for availability of assistance and data,
prior to repeal by Pub. L. 90-248, title I, §164(c), Jan. 2,
1968, 81 Stat. 874.

AMENDMENTS

2010—Subsec. (a). Pub. L. 111-148 struck out subsec.
(a) which related to the Practicing Physicians Advisory
Council.

2003—Pub. L. 108-173, §942(a)(1), inserted ‘‘; Council
for Technology and Innovation’ in section catchline.

Subsec. (a). Pub. L. 108-173, §942(a)(2)-(4), inserted
subsec. heading, redesignated existing provisions as
par. (1), substituted ‘‘in this subsection’ for ‘‘in this
section”, and redesignated former subsecs. (b) and (c)
as pars. (2) and (3), respectively.

Subsec. (b). Pub. L. 108-173, §942(a)(5), added subsec.
(b). Former subsec. (b) redesignated par. (2) of subsec.
(a).

Subsec. (c). Pub. L. 108-173, §942(a)(4), redesignated
subsec. (c) as par. (3) of subsec. (a).

TERMINATION OF ADVISORY COUNCILS

Advisory councils established after Jan. 5, 1973, to
terminate not later than the expiration of the 2-year
period beginning on the date of their establishment,
unless, in the case of a council established by the Presi-
dent or an officer of the Federal Government, such
council is renewed by appropriate action prior to the
expiration of such 2-year period, or in the case of a
council established by Congress, its duration is other-
wise provided by law. See sections 3(2) and 14 of Pub. L.
92-463, Oct. 6, 1972, 86 Stat. 770, 776, set out in the Ap-
pendix to Title 5, Government Organization and Em-
ployees.

§ 1395ff. Determinations; appeals
(a) Initial determinations
(1) Promulgations of regulations

The Secretary shall promulgate regulations
and make initial determinations with respect
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to benefits under part A of this subchapter or
part B of this subchapter in accordance with
those regulations for the following:

(A) The initial determination of whether
an individual is entitled to benefits under
such parts.

(B) The initial determination of the
amount of benefits available to the individ-
ual under such parts.

(C) Any other initial determination with
respect to a claim for benefits under such
parts, including an initial determination by
the Secretary that payment may not be
made, or may no longer be made, for an item
or service under such parts, an initial deter-
mination made by a quality improvement
organization under section 1320c-3(a)(2) of
this title, and an initial determination made
by an entity pursuant to a contract (other
than a contract under section 1395w-22 of
this title) with the Secretary to administer
provisions of this subchapter or subchapter
XI of this chapter.

(2) Deadlines for making initial determinations
(A) In general

Subject to subparagraph (B), in promulgat-
ing regulations under paragraph (1), initial
determinations shall be concluded by not
later than the 45-day period beginning on the
date the fiscal intermediary or the carrier,
as the case may be, receives a claim for ben-
efits from an individual as described in para-
graph (1). Notice of such determination shall
be mailed to the individual filing the claim
before the conclusion of such 45-day period.

(B) Clean claims

Subparagraph (A) shall not apply with re-
spect to any claim that is subject to the re-
quirements of section  1395h(c)(2) or
1395u(c)(2) of this title.

(3) Redeterminations
(A) In general

In promulgating regulations under para-
graph (1) with respect to initial determina-
tions, such regulations shall provide for a
fiscal intermediary or a carrier to make a
redetermination with respect to a claim for
benefits that is denied in whole or in part.

(B) Limitations
(i) Appeal rights

No initial determination may be recon-
sidered or appealed under subsection (b) of
this section unless the fiscal intermediary
or carrier has made a redetermination of
that initial determination under this para-
graph.

(ii) Decisionmaker

No redetermination may be made by any
individual involved in the initial deter-
mination.

(C) Deadlines
(i) Filing for redetermination

A redetermination under subparagraph

(A) shall be available only if notice is filed

with the Secretary to request the redeter-
mination by not later than the end of the
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