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SUBCHAPTER II—OFFICE OF SPECIAL
COUNSEL

§1211. Establishment

(a) There is established the Office of Special
Counsel, which shall be headed by the Special
Counsel. The Office shall have an official seal
which shall be judicially noticed. The Office
shall have its principal office in the District of
Columbia and shall have field offices in other
appropriate locations.

(b) The Special Counsel shall be appointed by
the President, by and with the advice and con-
sent of the Senate, for a term of 5 years. The
Special Counsel may continue to serve beyond
the expiration of the term until a successor is
appointed and has qualified, except that the
Special Counsel may not continue to serve for
more than one year after the date on which the
term of the Special Counsel would otherwise ex-
pire under this subsection. The Special Counsel
shall be an attorney who, by demonstrated abil-
ity, background, training, or experience, is espe-
cially qualified to carry out the functions of the
position. A Special Counsel appointed to fill a
vacancy occurring before the end of a term of of-
fice of the Special Counsel’s predecessor serves
for the remainder of the term. The Special
Counsel may be removed by the President only
for inefficiency, neglect of duty, or malfeasance
in office. The Special Counsel may not hold an-
other office or position in the Government of
the United States, except as otherwise provided
by law or at the direction of the President.

(Added Pub. L. 101-12, §3(a)(11), Apr. 10, 1989, 103
Stat. 19, §1211(a), and Pub. L. 95454, title II,
§202(a), Oct. 13, 1978, 92 Stat. 1122, §1204; renum-
bered §1211(b) and amended Pub. L. 101-12,
§3(a)(6), (12), Apr. 10, 1989, 103 Stat. 17, 19; Pub.
L. 103-424, §3(a), Oct. 29, 1994, 108 Stat. 4361.)

AMENDMENTS

1994—Subsec. (b). Pub. L. 101-424 inserted after first
sentence ‘‘The Special Counsel may continue to serve
beyond the expiration of the term until a successor is
appointed and has qualified, except that the Special
Counsel may not continue to serve for more than one
year after the date on which the term of the Special
Counsel would otherwise expire under this subsection.”

1989—Subsec. (b). Pub. L. 101-12, §3(a)(6), (12), renum-
bered section 1204 of this title as subsec. (b) of this sec-
tion, substituted ‘‘Special Counsel shall be appointed
by the President” for ‘‘Special Counsel of the Merit
Systems Protection Board shall be appointed by the
President from attorneys’, substituted ‘‘The Special
Counsel shall be an attorney who, by demonstrated
ability, background, training, or experience, is espe-
cially qualified to carry out the functions of the posi-
tion. A Special Counsel appointed to fill a vacancy oc-
curring before the end of a term of office of the Special
Counsel’s predecessor serves for the remainder of the
term.” for ‘““A Special Counsel appointed to fill a va-
cancy occurring before the end of a term of office of his
predecessor serves for the remainder of the term.”’, and
inserted at end ‘“The Special Counsel may not hold an-
other office or position in the Government of the
United States, except as otherwise provided by law or
at the direction of the President.”

EFFECTIVE DATE

Subchapter effective 90 days following Apr. 10, 1989,
see section 11 of Pub. L. 101-12, set out as a note under
section 1201 of this title.
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ALLEGATIONS OF WRONGDOING AGAINST SPECIAL
COUNSEL OR DEPUTY SPECIAL COUNSEL

Pub. L. 110-409, §7(b), Oct. 14, 2008, 122 Stat. 4312, pro-
vided that:

‘(1) DEFINITIONS.—In this section [enacting section 11
of Pub. L. 95452, set out in the Appendix to this title,
amending sections 2, 4, and 8G of Pub. L. 95-452 and sec-
tion 1105 of Title 31, Money and Finance, renumbering
sections 11 and 12 of Pub. L. 95-452 as 12 and 13, respec-
tively, of Pub. L. 95-452, enacting provisions set out as
a note under section 11 of Pub. L. 95-452, and amending
provisions set out as notes under section 3 of Pub. L.
95-452 and section 501 of Title 31]—

““(A) the term ‘Integrity Committee’ means the In-
tegrity Committee established under section 11(d) of
the Inspector General Act of 1978 (6 U.S.C. App), as
amended by this Act; and

‘“(B) the term ‘Special Counsel’ refers to the Spe-
cial Counsel appointed under section 1211(b) of title 5,
United States Code.
¢“(2) AUTHORITY OF INTEGRITY COMMITTEE.—

“(A) IN GENERAL.—An allegation of wrongdoing
against the Special Counsel or the Deputy Special
Counsel may be received, reviewed, and referred for
investigation by the Integrity Committee to the
same extent and in the same manner as in the case
of an allegation against an Inspector General (or a
member of the staff of an Office of Inspector Gen-
eral), subject to the requirement that the Special
Counsel recuse himself or herself from the consider-
ation of any allegation brought under this paragraph.

“(B) COORDINATION WITH EXISTING PROVISIONS OF
LAW.—This subsection does not eliminate access to
the Merit Systems Protection Board for review under
section 7701 of title 5, United States Code. To the ex-
tent that an allegation brought under this subsection
involves section 2302(b)(8) of that title, a failure to
obtain corrective action within 120 days after the
date on which that allegation is received by the In-
tegrity Committee shall, for purposes of section 1221
of such title, be considered to satisfy section
1214(a)(3)(B) of that title.

“(3) REGULATIONS.—The Integrity Committee may
prescribe any rules or regulations necessary to carry
out this subsection, subject to such consultation or
other requirements as might otherwise apply.”

TRANSFER OF FUNDS

Section 8(c) of Pub. L. 101-12 provided that: ‘“The per-
sonnel, assets, liabilities, contracts, property, records,
and unexpended balances of appropriations, authoriza-
tions, allocations, and other funds employed, held,
used, arising from, available or to be made available to
the Special Counsel of the Merit Systems Protection
Board are, subject to section 1531 of title 31, United
States Code, transferred to the Special Counsel referred
to in section 1211 of title 5, United States Code (as
added by section 3(a) of this Act), for appropriate allo-
cation.”

§ 1212. Powers and functions of the Office of Spe-
cial Counsel

(a) The Office of Special Counsel shall—

(1) in accordance with section 1214(a) and
other applicable provisions of this subchapter,
protect employees, former employees, and ap-
plicants for employment from prohibited per-
sonnel practices;

(2) receive and investigate allegations of pro-
hibited personnel practices, and, where appro-
priate—

(A) bring petitions for stays, and petitions
for corrective action, under section 1214; and
(B) file a complaint or make recommenda-
tions for disciplinary action under section
1215;

(3) receive, review, and, where appropriate,
forward to the Attorney General or an agency
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head under section 1213, disclosures of viola-
tions of any law, rule, or regulation, or gross
mismanagement, a gross waste of funds, an
abuse of authority, or a substantial and spe-
cific danger to public health or safety;

(4) review rules and regulations issued by the
Director of the Office of Personnel Manage-
ment in carrying out functions under section
1103 and, where the Special Counsel finds that
any such rule or regulation would, on its face
or as implemented, require the commission of
a prohibited personnel practice, file a written
complaint with the Board; and

(5) investigate and, where appropriate, bring
actions concerning allegations of violations of
other laws within the jurisdiction of the Office
of Special Counsel (as referred to in section
1216).

(b)(1) The Special Counsel and any employee of
the Office of Special Counsel designated by the
Special Counsel may administer oaths, examine
witnesses, take depositions, and receive evi-
dence.

(2) The Special Counsel may—

(A) issue subpoenas; and
(B) order the taking of depositions and order
responses to written interrogatories;

in the same manner as provided under section
1204.

(3)(A) In the case of contumacy or failure to
obey a subpoena issued under paragraph (2)(A),
the Special Counsel may apply to the Merit Sys-
tems Protection Board to enforce the subpoena
in court pursuant to section 1204(c).

(B) A subpoena under paragraph (2)(A) may, in
the case of any individual outside the territorial
jurisdiction of any court of the United States,
be served in the manner referred to in sub-
section (d) of section 1204, and the United States
District Court for the District of Columbia may,
with respect to any such individual, compel
compliance in accordance with such subsection.

(4) Witnesses (whether appearing voluntarily
or under subpoena) shall be paid the same fee
and mileage allowances which are paid subpoe-
naed witnesses in the courts of the United
States.

(c)(1) Except as provided in paragraph (2), the
Special Counsel may as a matter of right inter-
vene or otherwise participate in any proceeding
before the Merit Systems Protection Board, ex-
cept that the Special Counsel shall comply with
the rules of the Board.

(2) The Special Counsel may not intervene in
an action brought by an individual under section
1221, or in an appeal brought by an individual
under section 7701, without the consent of such
individual.

(d)(1) The Special Counsel may appoint the
legal, administrative, and support personnel
necessary to perform the functions of the Spe-
cial Counsel.

(2) Any appointment made under this sub-
section shall be made in accordance with the
provisions of this title, except that such ap-
pointment shall not be subject to the approval
or supervision of the Office of Personnel Man-
agement or the Executive Office of the President
(other than approval required under section 3324
or subchapter VIII of chapter 33).
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(e) The Special Counsel may prescribe such
regulations as may be necessary to perform the
functions of the Special Counsel. Such regula-
tions shall be published in the Federal Register.

(f) The Special Counsel may not issue any ad-
visory opinion concerning any law, rule, or regu-
lation (other than an advisory opinion concern-
ing chapter 15 or subchapter III of chapter 73).

(g)(1) The Special Counsel may not respond to
any inquiry or disclose any information from or
about any person making an allegation under
section 1214(a), except in accordance with the
provisions of section 552a of title 5, United
States Code, or as required by any other applica-
ble Federal law.

(2) Notwithstanding the exception under para-
graph (1), the Special Counsel may not respond
to any inquiry concerning an evaluation of the
work performance, ability, aptitude, general
qualifications, character, loyalty, or suitability
for any personnel action of any person described
in paragraph (1)—

(A) unless the consent of the individual as to
whom the information pertains is obtained in
advance; or

(B) except upon request of an agency which
requires such information in order to make a
determination concerning an individual’s hav-
ing access to the information unauthorized
disclosure of which could be expected to cause
exceptionally grave damage to the national se-
curity.

(Added Pub. L. 101-12, §3(a)(13), Apr. 10, 1989, 103
Stat. 19; amended Pub. L. 103-424, §3(b), Oct. 29,
1994, 108 Stat. 4362.)

AMENDMENTS

1994—Subsec. (g)(1). Pub. L. 103424, §3(b)(1) sub-
stituted ‘‘disclose any information from or about’ for
“‘provide information concerning”’.

Subsec. (g)(2). Pub. L. 103424, §3(b)(2), substituted
‘“‘an evaluation of the work performance, ability, apti-
tude, general qualifications, character, loyalty, or suit-
ability for any personnel action of any’ for ‘‘a matter
described in subparagraph (A) or (B) of section
2302(b)(2) in connection with a’’.

POLICY STATEMENT REGARDING IMPLEMENTATION OF
WHISTLEBLOWER PROTECTION ACT

Section 12(a) of Pub. L. 103-424 provided that: ‘‘No
later than 6 months after the date of enactment of this
Act [Oct. 29, 1994], the Special Counsel shall issue a pol-
icy statement regarding the implementation of the
Whistleblower Protection Act of 1989 [see Short Title of
1989 Amendment note set out under section 1201 of this
title]. Such policy statement shall be made available to
each person alleging a prohibited personnel practice de-
scribed under section 2302(b)(8) of title 5, United States
Code, and shall include detailed guidelines identifying
specific categories of information that may (or may
not) be communicated to agency officials for an inves-
tigative purpose, or for the purpose of obtaining correc-
tive action under section 1214 of title 5, United States
Code, or disciplinary action under section 1215 of such
title, the circumstances under which such information
is likely to be disclosed, and whether or not the con-
sent of any person is required in advance of any such
communication.”

ANNUAL SURVEY OF INDIVIDUALS SEEKING ASSISTANCE

Section 13 of Pub. L. 103-424 provided that:

‘‘(a) IN GENERAL.—The Office of Special Counsel shall,
after consulting with the Office of Policy and Evalua-
tion of the Merit Systems Protection Board, conduct
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an annual survey of all individuals who contact the Of-
fice of Special Counsel for assistance. The survey
shall—

‘(1) determine if the individual seeking assistance
was fully apprised of their rights;

‘(2) determine whether the individual was success-
ful either at the Office of Special Counsel or the
Merit Systems Protection Board; and

““(3) determine if the individual, whether successful
or not, was satisfied with the treatment received
from the Office of Special Counsel.

“(b) REPORT.—The results of the survey conducted
under subsection (a) shall be published in the annual
report of the Office of Special Counsel.”

§1213. Provisions relating to disclosures of viola-
tions of law, gross mismanagement, and cer-
tain other matters

(a) This section applies with respect to—

(1) any disclosure of information by an em-
ployee, former employee, or applicant for em-
ployment which the employee, former em-
ployee, or applicant reasonably believes evi-
dences—

(A) a violation of any law, rule, or regula-
tion; or

(B) gross mismanagement, a gross waste of
funds, an abuse of authority, or a substan-
tial and specific danger to public health or
safety;

if such disclosure is not specifically prohibited
by law and if such information is not specifi-
cally required by Executive order to be kept
secret in the interest of national defense or
the conduct of foreign affairs; and
(2) any disclosure by an employee, former
employee, or applicant for employment to the
Special Counsel or to the Inspector General of
an agency or another employee designated by
the head of the agency to receive such disclo-
sures of information which the employee,
former employee, or applicant reasonably be-
lieves evidences—
(A) a violation of any law, rule, or regula-
tion; or
(B) gross mismanagement, a gross waste of
funds, an abuse of authority, or a substan-
tial and specific danger to public health or
safety.

(b) Whenever the Special Counsel receives in-
formation of a type described in subsection (a)
of this section, the Special Counsel shall review
such information and, within 15 days after re-
ceiving the information, determine whether
there is a substantial likelihood that the infor-
mation discloses a violation of any law, rule, or
regulation, or gross mismanagement, gross
waste of funds, abuse of authority, or substan-
tial and specific danger to public health and
safety.

(c)(1) Subject to paragraph (2), if the Special
Counsel makes a positive determination under
subsection (b) of this section, the Special Coun-
sel shall promptly transmit the information
with respect to which the determination was
made to the appropriate agency head and re-
quire that the agency head—

(A) conduct an investigation with respect to
the information and any related matters
transmitted by the Special Counsel to the
agency head; and
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(B) submit a written report setting forth the
findings of the agency head within 60 days
after the date on which the information is
transmitted to the agency head or within any
longer period of time agreed to in writing by
the Special Counsel.

(2) The Special Counsel may require an agency
head to conduct an investigation and submit a
written report under paragraph (1) only if the in-
formation was transmitted to the Special Coun-
sel by—

(A) an employee, former employee, or appli-
cant for employment in the agency which the
information concerns; or

(B) an employee who obtained the informa-
tion in connection with the performance of the
employee’s duties and responsibilities.

(d) Any report required under subsection (c)
shall be reviewed and signed by the head of the
agency and shall include—

(1) a summary of the information with re-
spect to which the investigation was initiated;
(2) a description of the conduct of the inves-
tigation;
(3) a summary of any evidence obtained from
the investigation;
(4) a listing of any violation or apparent vio-
lation of any law, rule, or regulation; and
(5) a description of any action taken or
planned as a result of the investigation, such
as—
(A) changes in agency rules, regulations,
or practices;
(B) the restoration of any aggrieved em-
ployee;
(C) disciplinary action against any em-
ployee; and
(D) referral to the Attorney General of any
evidence of a criminal violation.

(e)(1) Any such report shall be submitted to
the Special Counsel, and the Special Counsel
shall transmit a copy to the complainant, ex-
cept as provided under subsection (f) of this sec-
tion. The complainant may submit comments to
the Special Counsel on the agency report within
15 days of having received a copy of the report.

(2) Upon receipt of any report of the head of an
agency required under subsection (c) of this sec-
tion, the Special Counsel shall review the report
and determine whether—

(A) the findings of the head of the agency ap-
pear reasonable; and

(B) the report of the agency under sub-
section (¢)(1) of this section contains the infor-
mation required under subsection (d) of this
section.

(3) The Special Counsel shall transmit any
agency report received pursuant to subsection
(c) of this section, any comments provided by
the complainant pursuant to subsection (e)(1),
and any appropriate comments or recommenda-
tions by the Special Counsel to the President
and the congressional committees with jurisdic-
tion over the agency which the disclosure in-
volves.

(4) Whenever the Special Counsel does not re-
ceive the report of the agency within the time
prescribed in subsection (c)(2) of this section,
the Special Counsel shall transmit a copy of the
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