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Par. (4). Pub. L. 107-171, §1506(b), substituted
3,000,000 pounds of fluid milk products in consumer-
type packages per month (excluding products delivered
directly to the place of residence of a consumer)’’ for
¢¢500,000 pounds of fluid milk products in consumer-type
packages per month”’.

1996—Par. (6). Pub. L. 104-127 amended heading and
text of par. (6) generally. Text read as follows: ‘“The
term ‘research’—

““(A) means market research limited to the support
of advertising and promotion efforts, including edu-
cational activities; and

‘“(B) does not include research directed to product
characteristics such as nutrients; product develop-
ment including new products; or improved technology
in production, manufacturing or processing; or any
other efforts not directly applicable to measuring or
increasing the effectiveness of advertising activities
in expanding sales of fluid milk products.”
1993—Par. (4). Pub. L. 103-72 amended par. (4) gener-

ally. Prior to amendment, par. (4) read as follows: “The
term ‘fluid milk processor’ means any person who proc-
esses and markets commercially fluid milk products in
consumer-type packages.”’

§6403. Authority to issue orders
(a) In general

To effectuate the declared policy under sec-
tion 6401(b) of this title, the Secretary shall
issue and from time to time may amend, orders
applicable to all fluid milk processors, authoriz-
ing—

(1) the collection of assessments on fluid
milk products subject to this chapter; and
(2) the use of the assessments to provide re-
search and advertising in a manner prescribed
by this chapter.
(b) Scope

Any order issued under this chapter shall be
national in scope.

(¢) One order

Not more than one order shall be in effect
under this chapter at any one time.

(Pub. L. 101-624, title XIX, §1999D, Nov. 28, 1990,
104 Stat. 3916.)

§ 6404. Notice and comment

Not later than 60 days after the Secretary re-
ceives a request for the issuance of an order
under this chapter, and a specific proposal for an
order from individual fluid milk processors that
marketed during a representative period, as de-
termined by the Secretary, not less than 30 per-
cent of the volume of fluid milk products mar-
keted by all processors, the Secretary shall pub-
lish the proposed order and give due notice and
opportunity for public comment on the proposed
order.

(Pub. L. 101-624, title XIX, §1999E, Nov. 28, 1990,
104 Stat. 3916.)

§6405. Findings and issuance of orders
(a) In general

After notice and opportunity for public com-
ment are given, as provided in section 6404 of
this title, the Secretary shall issue an order,
taking into consideration the comments re-
ceived and including in the order provisions nec-
essary to ensure that the order is in conformity
with the requirements and the declared policy of
this chapter.
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(b) Effective date

Such order shall be issued and, if approved by
fluid milk processors as provided in section 6413
of this title, shall become effective not later
than 180 days following publication of the pro-
posed order.

(Pub. L. 101-624, title XIX, §1999F, Nov. 28, 1990,
104 Stat. 3916.)

§ 6406. Regulations

The Secretary may issue such regulations as
may be necessary to carry out this chapter and
the powers vested in the Secretary by this chap-
ter.

(Pub. L. 101-624, title XIX, §1999G, Nov. 28, 1990,
104 Stat. 3916.)

§ 6407. Required terms in orders
(a) In general

Each order issued under this chapter shall con-
tain the terms and conditions prescribed in this
section.

(b) National Processor Advertising and Pro-
motion Board

(1) Establishment

The order shall establish a National Proc-
essor Advertising and Promotion Board to ad-
minister the order.

(2) Service to entire industry

In administering the order, the Board shall
carry out programs and projects that will pro-
vide maximum benefit to the fluid milk indus-
try and promote only fluid milk products. The
Board shall, to the extent practicable, ensure
that advertising coverage in each region is
proportionate to the funds collected from each
region.

(3) Regions

The Secretary shall establish not less than
12 nor more than 15 regions in order to ensure
appropriate geographic representation on the
Board.

(4) Board membership

The Board shall consist of one member ap-
pointed by the Secretary, from among fluid
milk processors, to represent each of the re-
gions established under paragraph (3), with the
membership representing, to the extent prac-
ticable, differing sizes of operations. The Sec-
retary shall appoint five additional at-large
members to the Board, of which at least three
shall be fluid milk processors and at least one
shall be from the general public.

(5) Terms of office

The members of the Board shall serve for
terms of 3 years, except that the members ap-
pointed to the initial Board shall serve, pro-
portionately, for terms of 1, 2, and 3 years, as
determined by the Secretary. No member shall
serve for more than 2 consecutive terms, ex-
cept that the members that are selected to
serve for the initial term of 1 or 2 years shall
be eligible to be reappointed for a 3-year term.
(6) Compensation

Each member of the Board shall serve with-
out compensation, but shall be reimbursed for
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necessary and reasonable expenses incurred in
the performance of duties of the Board.

(c) Powers and duties of Board

The order shall define the powers and duties of
the Board, which shall include the power and
duty—

(1) to administer the order in accordance
with the terms and conditions of the order;

(2) to make rules to effectuate the terms and
conditions of the order;

(3) to receive, investigate, and report to the
Secretary complaints of violations of the
order;

(4) to develop and recommend such rules,
regulations, and amendments to the order to
the Secretary for approval as may be nec-
essary for the development and execution of
programs or projects to carry out the order;

(5) to employ such persons as the Board con-
siders necessary and determine the compensa-
tion and define the duties of the persons;

(6) to prepare and submit for the approval of
the Secretary, prior to the beginning of each
fiscal year, a fiscal year budget of the antici-
pated expenses in the administration of the
order, including the probable costs of all pro-
grams and projects;

(7) to develop programs and projects, subject
to subsection (d) of this section;

(8) to enter into contracts or agreements,
with the approval of the Secretary, to develop
and carry out programs or projects of research
and advertising;

(9) to carry out advertising or research, and
pay the costs of the projects with funds col-
lected pursuant to section 6409 of this title;

(10) to keep minutes, books, and records that
reflect all of the acts and transactions of the
Board, and promptly report minutes of each
Board meeting to the Secretary;

(11) to furnish the Secretary with such other
information as the Secretary may require; and

(12) to invest funds collected by the Board
pursuant to subsection (g) of this section.

(d) Plans and budgets
(1) Budgets

The order shall require the Board, prior to
the beginning of each fiscal year, or as may be
necessary after the beginning of the fiscal
year, to develop budgets of the anticipated ex-
penses and disbursements of the Board in the
implementation of the order, including pro-
jected costs of research and advertising. The
budget shall be submitted to the Secretary
and be effective on the approval of the Sec-
retary.

(2) Incurring expenses

The Board may incur such expenses for re-
search or advertising of fluid milk products,
and other expenses for the administration,
maintenance, and functioning of the Board, as
may be authorized by the Secretary. The ex-
penses shall include any implementation, ad-
ministrative, and referendum costs incurred
by the Department.

(3) Paying expenses

The funds to cover the expenses referred to
in paragraph (2) shall be paid from assess-
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ments collected under section 6409 of this
title.

(4) Limitation on spending

Effective 1 year after the date of the estab-
lishment of the Board, the Board shall not
spend in excess of 5 percent of the assessments
collected for the administration of the Board.

(e) Prohibition on branded advertising

A program or project conducted under this
chapter shall not make any reference to private
brand names or use false or unwarranted claims
on behalf of fluid milk products, or false or un-
warranted statements with respect to the at-
tributes or use of any competing products, ex-
cept that this subsection shall not preclude the
Board from offering its programs and projects
for use by commercial parties, under such terms
and conditions as the Board may prescribe as
approved by the Secretary.

(f) Contracts and agreements
(1) In general

To ensure efficient use of funds collected
under this chapter, the order shall provide
that the Board may enter into contracts or
agreements for the implementation and carry-
ing out of programs or projects for fluid milk
products research and advertising and for the
payment of the costs of the programs or
projects with funds received by the Board
under the order.

(2) Requirements

Any such contract or agreement shall pro-
vide that—

(A) the contracting party shall develop
and submit to the Board a program or
project, together with a budget or budgets
that shall disclose estimated costs to be in-
curred for such program or project;

(B) the program or project shall become ef-
fective on the approval of the Secretary; and

(C) the contracting party shall keep accu-
rate records of all of the transactions of the
contracting party, account for funds re-
ceived and expended, make periodic reports
to the Board of activities conducted, and
make such other reports as the Board or the
Secretary may require.

(g) Investment of funds
(1) In general

The order shall provide that the Board, with
the approval of the Secretary, may invest as-
sessment funds collected by the Board under
the order, pending disbursement of the funds,
only in—

(A) obligations of the United States or any
agency thereof;

(B) general obligations of any State or any
political subdivision thereof;

(C) any interest-bearing account or certifi-
cate of deposit of a bank that is a member of
the Federal Reserve System; or

(D) obligations fully guaranteed as to prin-
cipal and interest by the United States.

(2) Income
Income from any such investment may be

used for any purpose for which the invested
funds may be used.
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(h) Books and records of Board
(1) In general

The order shall require the Board to—

(A) maintain such books and records
(which shall be available to the Secretary
for inspection and audit) as the Secretary
may prescribe;

(B) prepare and submit to the Secretary,
from time to time, such reports as the Sec-
retary may prescribe; and

(C) account for the receipt and disburse-
ment of all funds entrusted to the Board.

(2) Audits

The Board shall cause the books and records
of the Board to be audited by an independent
auditor at the end of each fiscal year. A report
of each such audit shall be submitted to the
Secretary.

(i) Books and records of processors
(1) In general

The order shall require that each fluid milk
processor subject to this chapter maintain and
make available for inspection such books and
records as may be required by the order and
file reports at the time, in the manner, and
having the content prescribed by the order.

(2) Use of information

Information obtained under paragraph (1)
shall be made available to the Secretary as is
appropriate for the effectuation, administra-
tion, or enforcement of this chapter, or any
order or regulation issued under this chapter.

(3) Confidentiality
(A) In general

Except as provided in subparagraphs (B)
and (C), commercial or financial information
that is obtained under paragraph (1) or (2)
and that is privileged or confidential shall
be kept confidential by all officers and em-
ployees of the Department and agents of the
Board, and only such information so ob-
tained as the Secretary considers relevant
may be disclosed to the public by them and
then only in a suit or administrative hearing
brought at the request of the Secretary, or
to which the Secretary or any officer of the
United States is a party, and involving the
order.

(B) Availability of information

Except as otherwise provided in this chap-
ter, information obtained under this chapter
may be made available to another agency of
the Federal Government for a civil or crimi-
nal law enforcement activity if the activity
is authorized by law and if the head of the
agency has made a written request to the
Secretary specifying the particular informa-
tion desired and the law enforcement activ-
ity for which the information is sought.

(C) Other exceptions

Nothing in subparagraph (A) may be con-
strued to prohibit—

(i) the issuance of general statements,
based on the reports, of the number of per-
sons subject to an order or statistical data
collected from the persons, which state-

TITLE T—AGRICULTURE

Page 1660

ments do not identify the information fur-
nished by any person; or

(ii) the publication, by direction of the
Secretary, of the name of any person vio-
lating any order, together with a state-
ment of the particular provisions of the
order violated by the person.

(4) Penalty

Any person violating this subsection, on
conviction, shall be subject to a fine of not
more than $1,000 or to imprisonment for not
more than 1 year, or both, and if such person
is an agent of the Board or an officer or em-
ployee of the Department, shall be removed
from office.

(5) Withholding information

Nothing in this subsection shall authorize
the Secretary to withhold information from a
duly authorized committee or subcommittee
of Congress.

(6) Time requirement

The records required under paragraph (1)
shall be maintained for 2 years beyond the fis-
cal year of the applicability of the records.

() Prohibition on use of funds to influence gov-
ernmental action

(1) In general

Except as otherwise provided in paragraph
(2), the order shall prohibit any funds col-
lected by the Board under the order from
being used in any manner for the purpose of
influencing legislation or government action
or policy.

(2) Exception

Paragraph (1) shall not apply to the develop-
ment or recommendation of amendments to
the order.

(k) Coordination

The order shall require the Board to take rea-
sonable steps to coordinate the collection of as-
sessments, and advertising and research activi-
ties of the Board with the National Dairy Pro-
motion and Research Board established under
section 4504(b) of this title.

(1) Exemptions

The order shall exempt fluid milk products ex-
ported from the United States from assessments
under the order.

(m) Report

The Secretary shall provide annually for an
independent evaluation of the effectiveness of
the fluid milk promotion program carried out
under this chapter during the previous fiscal
year, in conjunction with the evaluation of the
National Dairy Promotion and Research Board
established under section 4504(b) of this title.

(n) Other terms and conditions

The order also shall contain such terms and
conditions, not inconsistent with this chapter,
as are necessary to effectuate this chapter, in-
cluding regulations relating to the assessment
of late payment charges.

(Pub. L. 101-624, title XIX, §1999H, Nov. 28, 1990,
104 Stat. 3916.)
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§6408. Permissive terms
(a) In general

Each order issued under this chapter may con-
tain one or more of the terms and conditions de-
scribed in this section.

(b) Advertising

The order may provide for the establishment,
issuance, effectuation, and administration of ap-
propriate programs or projects for the advertis-
ing of fluid milk products and the use of funds
collected under this chapter for such programs
or projects.

(c) Research and development

The order may provide for establishing and
carrying out research projects and studies to
support the advertising efforts for fluid milk
products, and the use of funds collected under
the order for such projects and studies.

(d) Reserve funds

The order may provide authority to accumu-
late reserve funds from assessments collected
pursuant to the order, to permit an effective and
continuous coordinated program of research and
advertising in years when the assessment in-
come may be reduced, except that the total re-
serve fund may not exceed 25 percent of the
amount budgeted for the operation in the cur-
rent fiscal year of the order.

(e) Other terms

The order may contain such other terms and
conditions incidental to and not inconsistent
with the terms and conditions specified in this
chapter as are necessary to effectuate the other
provisions of the order.

(Pub. L. 101-624, title XIX, §1999I, Nov. 28, 1990,
104 Stat. 3920.)

§ 6409. Assessments
(a) In general

The order shall provide that each fluid milk
processor shall pay an assessment on each unit
of fluid milk product that such person processes
and markets commercially in consumer-type
packages in the United States.

(b) No effect on producer prices

Such assessments shall not—

(1) reduce the prices paid under the Federal
milk marketing orders issued under section
608c of this title;

(2) otherwise be deducted from the amounts
that handlers must pay to producers for fluid
milk products sold to a processor; or

(3) otherwise be deducted from the price of
milk paid to a producer by a handler, as deter-
mined by the Secretary.

(c) Remitting assessments
(1) In general

Assessments required under subsection (a) of
this section shall be remitted by the fluid
milk processor directly to the Board in ac-
cordance with the order and regulations issued
by the Secretary.

(2) Time to remit assessment

Each processor who is responsible for the re-
mittance of an assessment under paragraph (1)
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shall remit the assessment to the Board not
later than the last day of the month following
the month that the milk being assessed was
marketed.

(3) Verification

Remittances shall be verified by market ad-
ministrators and State regulatory officials,
and local and State Agricultural Stabilization
and Conservation Service offices, as provided
by the Secretary.

(d) Limitation on assessments

Not more than one assessment may be as-
sessed under this section for the purposes of this
chapter on a processor for any unit of fluid milk
product.

(e) Producer-handlers

Producer-handlers that are required to pay the
assessment imposed under section 4504(g) of this
title, and that are fluid milk processors, shall
also be responsible for the additional assessment
imposed by this section.

(f) Processor assessment rate

Except as provided in section 6415(b) of this
title, the rate of assessment prescribed by the
order shall be 20 cents per hundredweight of
fluid milk products marketed.

(Pub. L. 101-624, title XIX, §1999J, Nov. 28, 1990,
104 Stat. 3921; Pub. L. 103-72, §2(b), Aug. 11, 1993,
107 Stat. 717.)

AMENDMENTS

1993—Subsec. (e). Pub. L. 103-72 inserted ‘‘, and that
are fluid milk processors,” after ‘‘section 4504(g) of this
title”.

§6410. Petition and review
(a) Petition
(1) In general

A person subject to an order issued under
this chapter may file with the Secretary a pe-
tition—

(A) stating that the order, any provision of
the order, or any obligation imposed in con-
nection with the order is not established in
accordance with law; and

(B) requesting a modification of the order
or an exemption from the order.

(2) Hearings

The petitioner shall be given the oppor-
tunity for a hearing on the petition, in accord-
ance with regulations issued by the Secretary.
(3) Ruling

After the hearing, the Secretary shall make
a ruling on the petition, which shall be final if
in accordance with law.
(b) Review
(1) Commencement of action

The district courts of the United States in
any district in which the person who is a peti-
tioner under subsection (a) of this section re-
sides or carries on business are hereby vested
with jurisdiction to review the ruling on such
person’s petition, if a complaint for that pur-
pose is filed within 20 days after the date of
the entry of a ruling by the Secretary under
subsection (a) of this section.
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