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petition. Rule 1018 follows prior law and practice in this
respect. See 2 Collier, Bankruptcy 918.39-18.41 (14th ed.
1966).

Subdivision (d). This subdivision adopts the position
taken in many cases that an affirmative judgment
against a petitioning creditor cannot be sought by a
counterclaim filed in an answer to an involuntary peti-
tion. See, e.g., Georgia Jewelers, Inc. v. Bulova Watch Co.,
302 F.2d 362, 369-70 (6th Cir. 1962); Associated Electronic
Supply Co. of Omaha v. C.B.S. Electronic Sales Corp., 288
F.2d 683, 684-85 (8th Cir. 1961). The subdivision follows
Harris v. Capehart-Farnsworth Corp., 225 F.2d 268 (8th
Cir. 1955), in permitting the debtor to challenge the
standing of a petitioner by filing a counterclaim
against him. It does not foreclose the court from reject-
ing a counterclaim that cannot be determined without
unduly delaying the decision upon the petition. See In
the Matter of Bichel Optical Laboratories, Inc., 299 F.
Supp. 545 (D. Minn. 1969).

Subdivision (e). This subdivision makes it clear that
no reply needs to be made to an answer, including one
asserting a counterclaim, unless the court orders other-
wise.

NOTES OF ADVISORY COMMITTEE ON RULES—1987
AMENDMENT

The rule has been broadened to make applicable in
ancillary cases the provisions concerning responsive
pleadings to involuntary petitions.

COMMITTEE NOTES ON RULES—2004 AMENDMENT

The amendment to Rule 1004 that became effective on
December 1, 2002, deleted former subdivision (a) of that
rule leaving only the provisions relating to involuntary
petitions against partnerships. The rule no longer in-
cludes subdivisions. Therefore, this technical amend-
ment changes the reference to Rule 1004(b) to Rule 1004.

COMMITTEE NOTES ON RULES—2008 AMENDMENT

The rule is amended to reflect the 2005 amendments
to the Code, which repealed §304 and added chapter 15.
Section 304 covered cases ancillary to foreign proceed-
ings, while chapter 15 governs ancillary and other
cross-border cases and introduces the concept of a peti-
tion for recognition of a foreign proceeding.

The rule is also amended in tandem with the amend-
ment to Rule 1010 to require the parties responding to
an involuntary petition and a petition for recognition
of a foreign proceeding to file corporate ownership
statements to assist the court in determining whether
recusal is necessary.

COMMITTEE NOTES ON RULES—2009 AMENDMENT

The rule is amended to implement changes in connec-
tion with the amendment to Rule 9006(a) and the man-
ner by which time is computed under the rules. The
deadline in the rule is amended to substitute a deadline
that is a multiple of seven days. Throughout the rules,
deadlines are amended in the following manner:

¢ 5-day periods become 7-day periods

¢ 10-day periods become 14-day periods
¢ 15-day periods become 14-day periods
¢ 20-day periods become 21-day periods
* 25-day periods become 28-day periods

Changes Made After Publication. No changes were
made after publication.

REFERENCES IN TEXT

The Federal Rules of Civil Procedure, referred to in
subds. (b) and (c), are set out in the Appendix to Title
28, Judiciary and Judicial Procedure.

[Rule 1012. Examination of Debtor, Including
Discovery, on Issue of Nonpayment of Debts
in Involuntary Cases.] (Abrogated Mar. 30,
1987, eff. Aug. 1, 1987)

NOTES OF ADVISORY COMMITTEE ON RULES—1987

This rule is abrogated. The discovery rules apply
whenever an involuntary petition is contested. Rule
1018.

TITLE 11, APPENDIX—BANKRUPTCY RULES
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Rule 1013. Hearing and Disposition of a Petition
in an Involuntary Case

(a) CONTESTED PETITION. The court shall deter-
mine the issues of a contested petition at the
earliest practicable time and forthwith enter an
order for relief, dismiss the petition, or enter
any other appropriate order.

(b) DEFAULT. If no pleading or other defense to
a petition is filed within the time provided by
Rule 1011, the court, on the next day, or as soon
thereafter as practicable, shall enter an order
for the relief requested in the petition.

[(c) ORDER FOR RELIEF] (Abrogated Apr. 22,
1993, eff. Aug. 1, 1993)

(As amended Apr. 30, 1991, eff. Aug. 1, 1991; Apr.
22, 1993, eff. Aug. 1, 1993.)

NOTES OF ADVISORY COMMITTEE ON RULES—1983

This rule is adapted from former Bankruptcy Rule
115(a) and (c) and applies in chapter 7 and 11 cases. The
right to trial by jury under §19a of the Bankruptcy Act
has been abrogated and the availability of a trial by
jury is within the discretion of the bankruptcy judge
pursuant to 28 U.S.C. §1480(b). Rule 9015 governs the de-
mand for a jury trial.

Subdivision (b) of Rule 1013 is derived from former
Bankruptcy Rule 115(c) and §18(e) of the Bankruptcy
Act. If an order for relief is not entered on default, dis-
missal will ordinarily be appropriate but the court may
postpone definitive action. See also Rule 9024 with re-
spect to setting aside an order for relief on default for
cause.

Subdivision (e) of former Bankruptcy Rule 115 has
not been carried over because its provisions are covered
by §303(i) of the Code.

NOTES OF ADVISORY COMMITTEE ON RULES—1991
AMENDMENT

Reference to the Official Form number is deleted in
anticipation of future revision and renumbering of the
Official Forms.

NOTES OF ADVISORY COMMITTEE ON RULES—1993
AMENDMENT

Subdivision (c) is abrogated because the official form
for the order for relief was abrogated in 1991. Other
amendments are stylistic and make no substantive
change.

Rule 1014. Dismissal and Change of Venue

(a) DISMISSAL AND TRANSFER OF CASES.

(1) Cases Filed in Proper District. If a petition
is filed in the proper district, the court, on the
timely motion of a party in interest or on its
own motion, and after hearing on notice to the
petitioners, the United States trustee, and
other entities as directed by the court, may
transfer the case to any other district if the
court determines that the transfer is in the in-
terest of justice or for the convenience of the
parties.

(2) Cases Filed in Improper District. If a peti-
tion is filed in an improper district, the court,
on the timely motion of a party in interest or
on its own motion, and after hearing on notice
to the petitioners, the United States trustee,
and other entities as directed by the court,
may dismiss the case or transfer it to any
other district if the court determines that
transfer is in the interest of justice or for the
convenience of the parties.

(b) PROCEDURE WHEN PETITIONS INVOLVING THE
SAME DEBTOR OR RELATED DEBTORS ARE FILED IN



Page 17

DIFFERENT COURTS. If petitions commencing
cases under the Code or seeking recognition
under chapter 15 are filed in different districts
by, regarding, or against (1) the same debtor, (2)
a partnership and one or more of its general
partners, (3) two or more general partners, or (4)
a debtor and an affiliate, on motion filed in the
district in which the petition filed first is pend-
ing and after hearing on notice to the petition-
ers, the United States trustee, and other entities
as directed by the court, the court may deter-
mine, in the interest of justice or for the con-
venience of the parties, the district or districts
in which the case or cases should proceed. Ex-
cept as otherwise ordered by the court in the
district in which the petition filed first is pend-
ing, the proceedings on the other petitions shall
be stayed by the courts in which they have been
filed until the determination is made.

(As amended Mar. 30, 1987, eff. Aug. 1, 1987; Apr.
30, 1991, eff. Aug. 1, 1991; Apr. 30, 2007, eff. Dec. 1,
2007; Apr. 28, 2010, eff. Dec. 1, 2010.)

NOTES OF ADVISORY COMMITTEE ON RULES—1983

This rule is derived from former Bankruptcy Rule 116
which contained venue as well as transfer provisions.
Public Law 95-598, however, placed the venue provisions
in 28 U.S.C. §1472, and no purpose is served by repeating
them in this rule. Transfer of cases is provided in 28
U.S.C. §1475 but this rule adds the procedure for obtain-
ing transfer. Pursuant to 28 U.S.C. §1472, proper venue
for cases filed under the Code is either the district of
domicile, residence, principal place of business, or loca-
tion of principal assets for 180 days or the longer por-
tion thereof immediately preceding the petition. 28
U.S.C. §1475 permits the court to transfer a case in the
interest of justice and for the convenience of the par-
ties. If the venue is improper, the court may retain or
transfer the case in the interest of justice and for the
convenience of the parties pursuant to 28 U.S.C. §1477.

Subdivision (a) of the rule is derived from former
Bankruptcy Rule 116(b). It implements 28 U.S.C. §§1475
and 1477 and clarifies the procedure to be followed in re-
questing and effecting transfer of a case. Subdivision
(a) protects the parties against being subjected to a
transfer except on a timely motion of a party in inter-
est. If the transfer would result in fragmentation or du-
plication of administration, increase expense, or delay
closing the estate, such a factor would bear on the
timeliness of the motion as well as on the propriety of
the transfer under the standards prescribed in subdivi-
sion (a). Subdivision (a) of the rule requires the interest
of justice and the convenience of the parties to be the
grounds of any transfer of a case or of the retention of
a case filed in an improper district as does 28 U.S.C.
§1477. Cf. 28 U.S.C. §1404(a) (district court may transfer
any civil action ‘‘[flor the convenience of parties and
witnesses, in the interest of justice’’). It also expressly
requires a hearing on notice to the petitioner or peti-
tioners before the transfer of any case may be ordered.
Under this rule, a motion by a party in interest is nec-
essary. There is no provision for the court to act on its
own initiative.

Subdivision (b) is derived from former Bankruptcy
Rule 116(c). It authorizes the court in which the first
petition is filed under the Code by or against a debtor
to entertain a motion seeking a determination whether
the case so commenced should continue or be trans-
ferred and consolidated or administered jointly with
another case commenced by or against the same or re-
lated person in another court under a different chapter
of the Code. Subdivision (b) is correlated with 28 U.S.C.
§1472 which authorizes petitioners to file cases involv-
ing a partnership and partners or affiliated debtors.

The reference in subdivision (b) to petitions filed
“by’’ a partner or ‘‘by’’ any other of the persons men-

TITLE 11, APPENDIX—BANKRUPTCY RULES

Rule 1015

tioned is to be understood as referring to voluntary pe-
titions. It is not the purpose of this subdivision to per-
mit more than one case to be filed in the same court
because a creditor signing an involuntary petition hap-
pens to be a partner, a partnership, or an affiliate of a
debtor.

Transfers of adversary proceedings in cases under
title 11 are governed by Rule 7087 and 28 U.S.C. §1475.

NOTES OF ADVISORY COMMITTEE ON RULES—1987
AMENDMENT

Both paragraphs 1 and 2 of subdivision (a) are amend-
ed to conform to the standard for transfer in 28 U.S.C.
§1412. Formerly, 28 U.S.C. §1477 authorized a court ei-
ther to transfer or retain a case which had been com-
menced in a district where venue was improper. How-
ever, 28 U.S.C. §1412, which supersedes 28 U.S.C. §1477,
authorizes only the transfer of a case. The rule is
amended to delete the reference to retention of a case
commenced in the improper district. Dismissal of a
case commenced in the improper district as authorized
by 28 U.S.C. §1406 has been added to the rule. If a time-
ly motion to dismiss for improper venue is not filed,
the right to object to venue is waived.

The last sentence of the rule has been deleted as un-
necessary.

NOTES OF ADVISORY COMMITTEE ON RULES—1991
AMENDMENT

Subdivision (b) is amended to provide that a motion
for transfer of venue under this subdivision shall be
filed in the district in which the first petition is pend-
ing. If the case commenced by the first petition has
been transferred to another district prior to the filing
of a motion to transfer a related case under this sub-
division, the motion must be filed in the district to
which the first petition had been transferred.

The other amendments to this rule are consistent
with the responsibilities of the United States trustee in
the supervision and administration of cases pursuant to
28 U.S.C. §586(a)(3). The United States trustee may ap-
pear and be heard on issues relating to the transfer of
the case or dismissal due to improper venue. See §307
of the Code.

COMMITTEE NOTES ON RULES—2007 AMENDMENT

Courts have generally held that they have the au-
thority to dismiss or transfer cases on their own mo-
tion. The amendment recognizes this authority and
also provides that dismissal or transfer of the case may
take place only after notice and a hearing.

Other amendments are stylistic.

Changes Made After Publication. No changes since pub-
lication.

COMMITTEE NOTES ON RULES—2010 AMENDMENT

Subdivision (b). Subdivision (b) of the rule is amended
to provide that petitions for recognition of a foreign
proceeding are included among those that are governed
by the procedure for determining where cases should go
forward when multiple petitions involving the same
debtor are filed. The amendment adds a specific ref-
erence to chapter 15 petitions and also provides that
the rule governs proceedings regarding a debtor as well
as those that are filed by or against a debtor.

Other changes are stylistic.

Changes Made After Publication. No changes since pub-
lication.

Rule 1015. Consolidation or Joint Administration
of Cases Pending in Same Court

(a) CASES INVOLVING SAME DEBTOR. If two or
more petitions by, regarding, or against the
same debtor are pending in the same court, the
court may order consolidation of the cases.

(b) CASES INVOLVING TWO OR MORE RELATED
DEBTORS. If a joint petition or two or more peti-
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