Rule 5012

ing of a report and recommendation for disposition of
a motion for abstention under 28 U.S.C. §1334(c)(2). This
amendment is consistent with §309(b) of the Judicial
Improvements Act of 1990 which amended §1334(c)(2) so
that it allows an appeal to the district court of a bank-
ruptcy court’s order determining an abstention motion.
This subdivision is also amended to clarify that the
motion is a contested matter governed by Rule 9014 and
that it must be served on all parties to the proceeding
which is the subject of the motion.

Rule 5012. Agreements Concerning Coordination
of Proceedings in Chapter 15 Cases

Approval of an agreement under §1527(4) of the
Code shall be sought by motion. The movant
shall attach to the motion a copy of the pro-
posed agreement or protocol and, unless the
court directs otherwise, give at least 30 days’ no-
tice of any hearing on the motion by transmit-
ting the motion to the United States trustee,
and serving it on the debtor, all persons or bod-
ies authorized to administer foreign proceedings
of the debtor, all entities against whom provi-
sional relief is being sought under §1519, all par-
ties to litigation pending in the United States in
which the debtor was a party at the time of the
filing of the petition, and such other entities as
the court may direct.

(Added Apr. 28, 2010, eff. Dec. 1, 2010.)
COMMITTEE NOTES ON RULES—2010

This rule is new. In chapter 15 cases, any party in in-
terest may seek approval of an agreement, frequently
referred to as a ‘‘protocol,” that will assist with the
conduct of the case. Because the needs of the courts
and the parties may vary greatly from case to case, the
rule does not attempt to limit the form or scope of a
protocol. Rather, the rule simply requires that ap-
proval of a particular protocol be sought by motion,
and designates the persons entitled to notice of the
hearing on the motion. These agreements, or protocols,
drafted entirely by parties in interest in the case, are
intended to provide valuable assistance to the court in
the management of the case. Interested parties may
find guidelines published by organizations, such as the
American Law Institute and the International Insol-
vency Institute, helpful in crafting agreements or pro-
tocols to apply in a particular case.

Changes Made After Publication. No changes since pub-
lication.

PART VI—COLLECTION AND LIQUIDATION
OF THE ESTATE

Rule 6001. Burden of Proof As to Validity of Post-
petition Transfer

Any entity asserting the validity of a transfer
under §549 of the Code shall have the burden of
proof.

NOTES OF ADVISORY COMMITTEE ON RULES—1983

This rule is derived from former Bankruptcy Rule 603.
The Act contained, in §70d, a provision placing the bur-
den of proof on the same person as did Rule 603. The
Code does not contain any directive with respect to the
burden of proof. This omission, in all probability, re-
sulted from the intention to leave matters affecting
evidence to these rules. See H. Rep. No. 95-595, 95th
Cong. 1st Sess. (1977) 293.

Rule 6002. Accounting by Prior Custodian of
Property of the Estate

(a) ACCOUNTING REQUIRED. Any custodian re-
quired by the Code to deliver property in the
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custodian’s possession or control to the trustee
shall promptly file and transmit to the United
States trustee a report and account with respect
to the property of the estate and the administra-
tion thereof.

(b) EXAMINATION OF ADMINISTRATION. On the
filing and transmittal of the report and account
required by subdivision (a) of this rule and after
an examination has been made into the super-
seded administration, after notice and a hear-
ing, the court shall determine the propriety of
the administration, including the reasonable-
ness of all disbursements.

(As amended Mar. 30, 1987, eff. Aug. 1, 1987; Apr.
30, 1991, eff. Aug. 1, 1991; Apr. 22, 1993, eff. Aug.
1, 1993.)

NOTES OF ADVISORY COMMITTEE ON RULES—1983

“Custodian” is defined in §101(10) of the Code. The
definition includes a trustee or receiver appointed in
proceedings not under the Code, as well as an assignee
for the benefit of creditors.

This rule prescribes the procedure to be followed by
a custodian who under §543 of the Code is required to
deliver property to the trustee and to account for its
disposition. The examination under subdivision (b) may
be initiated (1) on the motion of the custodian required
to account under subdivision (a) for an approval of his
account and discharge thereon, (2) on the motion of, or
the filing of an objection to the custodian’s account by,
the trustee or any other party in interest, or (3) on the
court’s own initiative. Rule 9014 applies to any con-
tested matter arising under this rule.

Section 543(d) is similar to an abstention provision. It
grants the bankruptcy court discretion to permit the
custodian to remain in possession and control of the
property. In that event, the custodian is excused from
complying with §543(a)-(c) and thus would not be re-
quired to turn over the property to the trustee. When
there is no duty to turn over to the trustee, Rule 6002
would not be applicable.

NOTES OF ADVISORY COMMITTEE ON RULES—1991
AMENDMENT

This rule is amended to enable the United States
trustee to review, object to, or to otherwise be heard
regarding the custodian’s report and accounting. See
§§307 and 543 of the Code.

NOTES OF ADVISORY COMMITTEE ON RULES—1993
AMENDMENT

Subdivision (b) is amended to conform to the language
of §102(1) of the Code.

Rule 6003. Interim and Final Relief Immediately
Following the Commencement of the Case—
Applications for Employment; Motions for
Use, Sale, or Lease of Property; and Motions
for Assumption or Assignment of Executory
Contracts

Except to the extent that relief is necessary to
avoid immediate and irreparable harm, the
court shall not, within 21 days after the filing of
the petition, issue an order granting the follow-
ing:

(a) an application under Rule 2014;

(b) a motion to use, sell, lease, or otherwise
incur an obligation regarding property of the
estate, including a motion to pay all or part of
a claim that arose before the filing of the peti-
tion, but not a motion under Rule 4001; or

(c) a motion to assume or assign an execu-
tory contract or unexpired lease in accordance
with §365.
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