Rule 6010

Rule 6010. Proceeding to Avoid Indemnifying
Lien or Transfer to Surety

If a lien voidable under §547 of the Code has
been dissolved by the furnishing of a bond or
other obligation and the surety thereon has been
indemnified by the transfer of, or the creation of
a lien upon, nonexempt property of the debtor,
the surety shall be joined as a defendant in any
proceeding to avoid the indemnifying transfer or
lien. Such proceeding is governed by the rules in
Part VII.

(As amended Apr. 30, 1991, eff. Aug. 1, 1991.)
NOTES OF ADVISORY COMMITTEE ON RULES—1983
This rule is derived from former Bankruptcy Rule 612.

NOTES OF ADVISORY COMMITTEE ON RULES—1991
AMENDMENT

This rule is amended to conform to §550(a) of the
Code which provides that the trustee may recover the
property transferred in a voidable transfer. The value
of the property may be recovered in lieu of the property
itself only if the court so orders.

Rule 6011. Disposal of Patient Records in Health
Care Business Case

(a) NOTICE BY PUBLICATION UNDER §351(1)(A). A
notice regarding the claiming or disposing of pa-
tient records under §351(1)(A) shall not identify
any patient by name or other identifying infor-
mation, but shall:

(1) identify with particularity the health
care facility whose patient records the trustee
proposes to destroy;

(2) state the name, address, telephone num-
ber, email address, and website, if any, of a
person from whom information about the pa-
tient records may be obtained;

(3) state how to claim the patient records;
and

(4) state the date by which patient records
must be claimed, and that if they are not so
claimed the records will be destroyed.

(b) NOTICE BY MAIL UNDER §351(1)(B). Subject
to applicable nonbankruptcy law relating to pa-
tient privacy, a notice regarding the claiming or
disposing of patient records under §351(1)(B)
shall, in addition to including the information
in subdivision (a), direct that a patient’s family
member or other representative who receives
the notice inform the patient of the notice. Any
notice under this subdivision shall be mailed to
the patient and any family member or other
contact person whose name and address have
been given to the trustee or the debtor for the
purpose of providing information regarding the
patient’s health care, to the Attorney General of
the State where the health care facility is lo-
cated, and to any insurance company known to
have provided health care insurance to the pa-
tient.

(¢c) PROOF OF COMPLIANCE WITH NOTICE RE-
QUIREMENT. Unless the court orders the trustee
to file proof of compliance with §351(1)(B) under
seal, the trustee shall not file, but shall main-
tain, the proof of compliance for a reasonable
time.

(d) REPORT OF DESTRUCTION OF RECORDS. The
trustee shall file, no later than 30 days after the
destruction of patient records under §351(3), a
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report certifying that the unclaimed records
have been destroyed and explaining the method
used to effect the destruction. The report shall
not identify any patient by name or other iden-
tifying information.

(Added Apr. 23, 2008, eff. Dec. 1, 2008.)
COMMITTEE NOTES ON RULES—2008

This rule is new. It implements §351(1), which was
added to the Code by the 2005 amendments. That provi-
sion requires the trustee to notify patients that their
patient records will be destroyed if they remain un-
claimed for one year after the publication of a notice in
an appropriate newspaper. The Code provision also re-
quires that individualized notice be sent to each pa-
tient and to the patient’s family member or other con-
tact person.

The variety of health care businesses and the range of
current and former patients present the need for flexi-
bility in the creation and publication of the notices
that will be given. Nevertheless, there are some mat-
ters that must be included in any notice being given to
patients, their family members, and contact persons to
ensure that sufficient information is provided to these
persons regarding the trustee’s intent to dispose of pa-
tient records. Subdivision (a) of this rule lists the mini-
mum requirements for notices given under §351(1)(A),
and subdivision (b) governs the form of notices under
§351(1)(B). Notices given under this rule are subject to
provisions under applicable federal and state law that
relate to the protection of patients’ privacy, such as
the Health Insurance Portability and Accountability
Act of 1996, Pub. L. No. 104-191 (HIPAA).

Subdivision (c) directs the trustee to maintain proof
of compliance with §351(1)(B), but because the proof of
compliance may contain patient names that should or
must remain confidential, it prohibits filing the proof
of compliance unless the court orders the trustee to file
it under seal.

Subdivision (d) requires the trustee to file a report
with the court regarding the destruction of patient
records. This certification is intended to ensure that
the trustee properly completed the destruction process.
However, because the report will be filed with the court
and ordinarily will be available to the public under
§107, the names, addresses, and other identifying infor-
mation of patients are not to be included in the report
to protect patient privacy.

Changes Made After Publication. Subdivision (b)(2) was
amended to add the Attorney General of the State
where a health care facility is located to the list of en-
tities entitled to notice of the disposal of patient
records.

PART VII—ADVERSARY PROCEEDINGS

Rule 7001. Scope of Rules of Part VII

An adversary proceeding is governed by the
rules of this Part VII. The following are adver-
sary proceedings:

(1) a proceeding to recover money or prop-
erty, other than a proceeding to compel the
debtor to deliver property to the trustee, or a
proceeding under §554(b) or §725 of the Code,
Rule 2017, or Rule 6002;

(2) a proceeding to determine the validity,
priority, or extent of a lien or other interest in
property, other than a proceeding under Rule
4003(d);

(3) a proceeding to obtain approval under
§363(h) for the sale of both the interest of the
estate and of a co-owner in property;

(4) a proceeding to object to or revoke a dis-
charge, other than an objection to discharge
under §§727(a)(8),1 (a)(9), or 1328(f);
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