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avoidance powers to the same extent as in a pro-
ceeding under chapter 7 or 11 of this title (such
enforcement not to be limited based on the pres-
ence or absence of assets of the debtor in the
United States).

(Added Pub. L. 109-8, title IX, §907(k)(1), Apr. 20,
2005, 119 Stat. 179.)

REFERENCES IN TEXT

The Commodity Exchange Act, referred to in subsecs.
(b)(2) and (c), is act Sept. 21, 1922, ch. 369, 42 Stat. 998,
as amended, which is classified generally to chapter 1
(§1 et seq.) of Title 7, Agriculture. Section 5c(c) of the
Act is classified to section 7a-2(c) of Title 7. For com-
plete classification of this Act to the Code, see section
1 of Title 7 and Tables.

The Federal Deposit Insurance Corporation Improve-
ment Act of 1991, referred to in subsec. (c¢), is Pub. L.
102-242, Dec. 19, 1991, 105 Stat. 2236, as amended. For
complete classification of this Act to the Code, see
Short Title of 1991 Amendment note set out under sec-
tion 1811 of Title 12, Banks and Banking, and Tables.

EFFECTIVE DATE

Section effective 180 days after Apr. 20, 2005, and not
applicable with respect to cases commenced under this
title before such effective date, except as otherwise
provided, see section 1501 of Pub. L. 109-8, set out as an
Effective Date of 2005 Amendment note under section
101 of this title.

§562. Timing of damage measurement in connec-
tion with swap agreements, securities con-
tracts, forward contracts, commodity con-
tracts, repurchase agreements, and master
netting agreements

(a) If the trustee rejects a swap agreement, se-
curities contract (as defined in section 741), for-
ward contract, commodity contract (as defined
in section 761), repurchase agreement, or master
netting agreement pursuant to section 365(a), or
if a forward contract merchant, stockbroker, fi-
nancial institution, securities clearing agency,
repo participant, financial participant, master
netting agreement participant, or swap partici-
pant liquidates, terminates, or accelerates such
contract or agreement, damages shall be meas-
ured as of the earlier of—

(1) the date of such rejection; or
(2) the date or dates of such liquidation, ter-
mination, or acceleration.

(b) If there are not any commercially reason-
able determinants of value as of any date re-
ferred to in paragraph (1) or (2) of subsection (a),
damages shall be measured as of the earliest
subsequent date or dates on which there are
commercially reasonable determinants of value.

(c) For the purposes of subsection (b), if dam-
ages are not measured as of the date or dates of
rejection, liquidation, termination, or accelera-
tion, and the forward contract merchant, stock-
broker, financial institution, securities clearing
agency, repo participant, financial participant,
master netting agreement participant, or swap
participant or the trustee objects to the timing
of the measurement of damages—

(1) the trustee, in the case of an objection by

a forward contract merchant, stockbroker, fi-

nancial institution, securities clearing agency,

repo participant, financial participant, master
netting agreement participant, or swap par-
ticipant; or
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(2) the forward contract merchant, stock-
broker, financial institution, securities clear-
ing agency, repo participant, financial partici-
pant, master netting agreement participant,
or swap participant, in the case of an objec-
tion by the trustee,

has the burden of proving that there were no
commercially reasonable determinants of value
as of such date or dates.

(Added Pub. L. 109-8, title IX, §910(a)(1), Apr. 20,
2005, 119 Stat. 184.)

EFFECTIVE DATE

Section effective 180 days after Apr. 20, 2005, and not
applicable with respect to cases commenced under this
title before such effective date, except as otherwise
provided, see section 1501 of Pub. L. 109-8, set out as an
Effective Date of 2005 Amendment note under section
101 of this title.
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