§726

of any property in which an entity other than
the estate has an interest, such as a lien, and
that has not been disposed of under another sec-
tion of this title.

(Pub. L. 95-598, Nov. 6, 1978, 92 Stat. 2607; Pub. L.
98-353, title III, §478, July 10, 1984, 98 Stat. 381.)

HISTORICAL AND REVISION NOTES
LEGISLATIVE STATEMENTS

Section 725 of the House amendment adopts the sub-
stance contained in both the House bill and Senate
amendment but transfers an administrative function to
the trustee in accordance with the general thrust of
this legislation to separate the administrative and the
judicial functions where appropriate.

SENATE REPORT NO. 95-989

This section requires the court to determine the ap-
propriate disposition of property in which the estate
and an entity other than the estate have an interest. It
would apply, for example, to property subject to a lien
or property co-owned by the estate and another entity.
The court must make the determination with respect
to property that is not disposed of under another sec-
tion of the bankruptcy code, such as by abandonment
under section 554, by sale or distribution under 363, or
by allowing foreclosure by a secured creditor by lifting
the stay under section 362. The purpose of the section
is to give the court appropriate authority to ensure
that collateral or its proceeds is returned to the proper
secured creditor, that consigned or bailed goods are re-
turned to the consignor or bailor and so on. Current
law is curiously silent on this point, though case law
has grown to fill the void. The section is in lieu of a
section that would direct a certain distribution to se-
cured creditors. It gives the court greater flexibility to
meet the circumstances, and it is broader, permitting
disposition of property subject to a co-ownership inter-
est.

AMENDMENTS

1984—Pub. L. 98-353 substituted ‘‘distribution of prop-
erty of the estate’ for ‘‘distribution”.

EFFECTIVE DATE OF 1984 AMENDMENT

Amendment by Pub. L. 98-353 effective with respect
to cases filed 90 days after July 10, 1984, see section
562(a) of Pub. L. 98-353, set out as a note under section
101 of this title.

§726. Distribution of property of the estate

(a) Except as provided in section 510 of this
title, property of the estate shall be distrib-
uted—

(1) first, in payment of claims of the kind
specified in, and in the order specified in, sec-
tion 507 of this title, proof of which is timely
filed under section 501 of this title or tardily
filed on or before the earlier of—

(A) the date that is 10 days after the mail-
ing to creditors of the summary of the trust-
ee’s final report; or

(B) the date on which the trustee com-
mences final distribution under this section;

(2) second, in payment of any allowed unse-
cured claim, other than a claim of a kind spec-
ified in paragraph (1), (3), or (4) of this sub-
section, proof of which is—

(A) timely filed under section 501(a) of this
title;
(B) timely filed under section 501(b) or

501(c) of this title; or

(C) tardily filed under section 501(a) of this
title, if—
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(i) the creditor that holds such claim did
not have notice or actual knowledge of the
case in time for timely filing of a proof of
such claim under section 501(a) of this
title; and

(ii) proof of such claim is filed in time to
permit payment of such claim;

(3) third, in payment of any allowed unse-
cured claim proof of which is tardily filed
under section 501(a) of this title, other than a
claim of the kind specified in paragraph (2)(C)
of this subsection;

(4) fourth, in payment of any allowed claim,
whether secured or unsecured, for any fine,
penalty, or forfeiture, or for multiple, exem-
plary, or punitive damages, arising before the
earlier of the order for relief or the appoint-
ment of a trustee, to the extent that such fine,
penalty, forfeiture, or damages are not com-
pensation for actual pecuniary loss suffered by
the holder of such claim;

(5) fifth, in payment of interest at the legal
rate from the date of the filing of the petition,
on any claim paid under paragraph (1), (2), (3),
or (4) of this subsection; and

(6) sixth, to the debtor.

(b) Payment on claims of a kind specified in
paragraph (1), (2), (3), (4), (5), (6), (7), (8), (9), or
(10) of section 507(a) of this title, or in paragraph
(2), (3), (4), or (b) of subsection (a) of this section,
shall be made pro rata among claims of the kind
specified in each such particular paragraph, ex-
cept that in a case that has been converted to
this chapter under section 1112, 1208, or 1307 of
this title, a claim allowed under section 503(b) of
this title incurred under this chapter after such
conversion has priority over a claim allowed
under section 503(b) of this title incurred under
any other chapter of this title or under this
chapter before such conversion and over any ex-
penses of a custodian superseded under section
543 of this title.

(c) Notwithstanding subsections (a) and (b) of
this section, if there is property of the kind
specified in section 541(a)(2) of this title, or pro-
ceeds of such property, in the estate, such prop-
erty or proceeds shall be segregated from other
property of the estate, and such property or pro-
ceeds and other property of the estate shall be
distributed as follows:

(1) Claims allowed under section 503 of this
title shall be paid either from property of the
kind specified in section 541(a)(2) of this title,
or from other property of the estate, as the in-
terest of justice requires.

(2) Allowed claims, other than claims al-
lowed under section 503 of this title, shall be
paid in the order specified in subsection (a) of
this section, and, with respect to claims of a
kind specified in a particular paragraph of sec-
tion 507 of this title or subsection (a) of this
section, in the following order and manner:

(A) First, community claims against the
debtor or the debtor’s spouse shall be paid
from property of the kind specified in sec-
tion 541(a)(2) of this title, except to the ex-
tent that such property is solely liable for
debts of the debtor.

(B) Second, to the extent that community
claims against the debtor are not paid under
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subparagraph (A) of this paragraph, such
community claims shall be paid from prop-
erty of the kind specified in section 541(a)(2)
of this title that is solely liable for debts of
the debtor.

(C) Third, to the extent that all claims
against the debtor including community
claims against the debtor are not paid under
subparagraph (A) or (B) of this paragraph
such claims shall be paid from property of
the estate other than property of the kind
specified in section 541(a)(2) of this title.

(D) Fourth, to the extent that community
claims against the debtor or the debtor’s
spouse are not paid under subparagraph (A),
(B), or (C) of this paragraph, such claims
shall be paid from all remaining property of
the estate.

(Pub. L. 95-598, Nov. 6, 1978, 92 Stat. 2608; Pub. L.
98-353, title III, §479, July 10, 1984, 98 Stat. 381;
Pub. L. 99-554, title II, §§257(r), 283(s), Oct. 27,
1986, 100 Stat. 3115, 3118; Pub. L. 103-394, title II,
§213(b), title III, §304(h)(5), title V, §501(d)(24),
Oct. 22, 1994, 108 Stat. 4126, 4134, 4146; Pub. L.
109-8, title VII, §713, title XII, §1215, Apr. 20,
2005, 119 Stat. 128, 195; Pub. L. 111-327, §2(a)(28),
Dec. 22, 2010, 124 Stat. 3560.)

HISTORICAL AND REVISION NOTES

LEGISLATIVE STATEMENTS

Section 726(a)(4) adopts a provision contained in the
Senate amendment subordinating prepetition penalties
and penalties arising in the involuntary gap period to
the extent the penalties are not compensation for ac-
tual pecuniary laws.

The House amendment deletes a provision following
section 726(a)(6) of the Senate amendment providing
that the term ‘‘claim’ includes interest due owed be-
fore the date of the filing of the petition as unnecessary
since a right to payment for interest due is a right to
payment which is within the definition of ‘‘claim” in
section 101(4) of the House amendment.

SENATE REPORT NO. 95-989

This section is the general distribution section for
liquidation cases. It dictates the order in which dis-
tribution of property of the estate, which has usually
been reduced to money by the trustee under the re-
quirements of section 704(1).

First, property is distributed among priority claim-
ants, as determined by section 507, and in the order pre-
scribed by section 507. Second, distribution is to gen-
eral unsecured creditors. This class excludes priority
creditors and the two classes of subordinated creditors
specified below. The provision is written to permit dis-
tribution to creditors that tardily file claims if their
tardiness was due to lack of notice or knowledge of the
case. Though it is in the interest of the estate to en-
courage timely filing, when tardy filing is not the re-
sult of a failure to act by the creditor, the normal sub-
ordination penalty should not apply. Third distribution
is to general unsecured creditors who tardily file.
Fourth distribution is to holders of fine, penalty, for-
feiture, or multiple, punitive, or exemplary damage
claims. More of these claims are disallowed entirely
under present law. They are simply subordinated here.

Paragraph (4) provides that punitive penalties, in-
cluding prepetition tax penalties, are subordinated to
the payment of all other classes of claims, except
claims for interest accruing during the case. In effect,
these penalties are payable out of the estate’s assets
only if and to the extent that a surplus of assets would
otherwise remain at the close of the case for distribu-
tion back to the debtor.

Paragraph (5) provides that postpetition interest on
prepetition claims is also to be paid to the creditor in
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a subordinated position. Like prepetition penalties,
such interest will be paid from the estate only if and to
the extent that a surplus of assets would otherwise re-
main for return to the debtor at the close of the case.

This section also specifies that interest accrued on
all claims (including priority and nonpriority tax
claims) which accrued before the date of the filing of
the title 11 petition is to be paid in the same order of
distribution of the estate’s assets as the principal
amount of the related claims.

Any surplus is paid to the debtor under paragraph (6).

Subsection (b) follows current law. It specifies that
claims within a particular class are to be paid pro rata.
This provision will apply, of course, only when there
are inadequate funds to pay the holders of claims of a
particular class in full. The exception found in the sec-
tion, which also follows current law, specifies that lig-
uidation administrative expenses are to be paid ahead
of reorganization administrative expenses if the case
has been converted from a reorganization case to a lig-
uidation case, or from an individual repayment plan
case to a liquidation case.

Subsection (c) governs distributions in cases in which
there is community property and other property of the
estate. The section requires the two kinds of property
to be segregated. The distribution is as follows: First,
administrative expenses are to be paid, as the court de-
termines on any reasonable equitable basis, from both
kinds of property. The court will divide administrative
expenses according to such factors as the amount of
each kind of property in the estate, the cost of preser-
vation and liquidation of each kind of property, and
whether any particular administrative expenses are at-
tributable to one kind of property or the other. Second,
claims are to be paid as provided under subsection (a)
(the normal liquidation case distribution rules) in the
following order and manner: First, community claims
against the debtor or the debtor’s spouse are paid from
community property, except such as is liable solely for
the debts of the debtor.

Second, community claims against the debtor, to the
extent not paid under the first provision, are paid from
community property that is solely liable for the debts
of the debtor. Third, community claims, to the extent
they remain unpaid, and all other claims against the
debtor, are paid from noncommunity property. Fourth,
if any community claims against the debtor or the
debtor’s spouse remain unpaid, they are paid from
whatever property remains in the estate. This would
occur if community claims against the debtor’s spouse
are large in amount and most of the estate’s property
is property solely liable, under nonbankruptcy law, for
debts of the debtor.

The marshalling rules in this section apply only to
property of the estate. However, they will provide a
guide to the courts in the interpretation of proposed 11
U.S.C. 725, relating to distribution of collateral, in
cases in which there is community property. If a se-
cured creditor has a lien on both community and non-
community property, the marshalling rules here—by
analogy would dictate that the creditor be satisfied
first out of community property, and then out of sepa-
rate property.

AMENDMENTS

2010—Subsec. (b). Pub. L. 111-327 substituted ‘‘(8), (9),
or (10)”’ for ‘‘or (8)".

2005—Subsec. (a)(1). Pub. L. 109-8, §713, substituted
‘‘on or before the earlier of—"’ and subpars. (A) and (B)
for “before the date on which the trustee commences
distribution under this section;”’.

Subsec. (b). Pub. L. 109-8, §1215, struck out ‘“1009,” be-
fore <“1112”.

1994—Subsec. (a)(1). Pub. L. 103-394, §213(b), inserted
before semicolon at end ‘‘, proof of which is timely
filed under section 501 of this title or tardily filed be-
fore the date on which the trustee commences distribu-
tion under this section”.

Subsec. (b). Pub. L. 103-394, §§304(h)(5), 501(d)(24), sub-
stituted ‘¢, (7), or (8)” for ‘“‘or (7)”’ and ‘‘chapter under
section 1009, 1112,” for ‘‘chapter under section 1112,
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1986—Subsec. (b). Pub. L. 99-554, §283(s), inserted ref-
erence to par. (7) of section 507(a) of this title.

Pub. L. 99-554, §257(r), inserted reference to section
1208 of this title.

1984—Subsec. (b). Pub. L. 98-353, §479(a), substituted
“each such particular paragraph” for ‘‘a particular
paragraph’”, ‘“‘a claim allowed under section 503(b) of
this title” for ‘‘administrative expenses’ in two places,
and ‘‘has priority over’ for ‘‘have priority over’.

Subsec. (¢)(1). Pub. L. 98-353, §479(b)(1), substituted
“Claims allowed under section 503 of this title” for
“Administrative expenses”’.

Subsec. (¢)(2). Pub. L. 98-353, §479(b)(2), substituted
“Allowed claims, other than claims allowed under sec-
tion 503 of this title,”” for ‘‘Claims other than for ad-
ministrative expenses’.

EFFECTIVE DATE OF 2005 AMENDMENT

Amendment by Pub. L. 109-8 effective 180 days after
Apr. 20, 2005, and not applicable with respect to cases
commenced under this title before such effective date,
except as otherwise provided, see section 1501 of Pub. L.
109-8, set out as a note under section 101 of this title.

EFFECTIVE DATE OF 1994 AMENDMENT

Amendment by Pub. L. 103-394 effective Oct. 22, 1994,
and not applicable with respect to cases commenced
under this title before Oct. 22, 1994, see section 702 of
Pub. L. 103-394, set out as a note under section 101 of
this title.

EFFECTIVE DATE OF 1986 AMENDMENT

Amendment by section 257 of Pub. L. 99-554 effective
30 days after Oct. 27, 1986, but not applicable to cases
commenced under this title before that date, see sec-
tion 302(a), (c¢)(1) of Pub. L. 99-554, set out as a note
under section 581 of Title 28, Judiciary and Judicial
Procedure.

Amendment by section 283 of Pub. L. 99-554 effective
30 days after Oct. 27, 1986, see section 302(a) of Pub. L.
99-554.

EFFECTIVE DATE OF 1984 AMENDMENT

Amendment by Pub. L. 98-353 effective with respect
to cases filed 90 days after July 10, 1984, see section
552(a) of Pub. L. 98-353, set out as a note under section
101 of this title.

§727. Discharge

(a) The court shall grant the debtor a dis-
charge, unless—

(1) the debtor is not an individual;

(2) the debtor, with intent to hinder, delay,
or defraud a creditor or an officer of the estate
charged with custody of property under this
title, has transferred, removed, destroyed, mu-
tilated, or concealed, or has permitted to be
transferred, removed, destroyed, mutilated, or
concealed—

(A) property of the debtor, within one year
before the date of the filing of the petition;
or

(B) property of the estate, after the date of
the filing of the petition;

(3) the debtor has concealed, destroyed, mu-
tilated, falsified, or failed to keep or preserve
any recorded information, including books,
documents, records, and papers, from which
the debtor’s financial condition or business
transactions might be ascertained, unless such
act or failure to act was justified under all of
the circumstances of the case;

(4) the debtor knowingly and fraudulently,
in or in connection with the case—

(A) made a false oath or account;
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(B) presented or used a false claim;

(C) gave, offered, received, or attempted to
obtain money, property, or advantage, or a
promise of money, property, or advantage,
for acting or forbearing to act; or

(D) withheld from an officer of the estate
entitled to possession under this title, any
recorded information, including books, docu-
ments, records, and papers, relating to the
debtor’s property or financial affairs;

(5) the debtor has failed to explain satisfac-
torily, before determination of denial of dis-
charge under this paragraph, any loss of assets
or deficiency of assets to meet the debtor’s li-
abilities;

(6) the debtor has refused, in the case—

(A) to obey any lawful order of the court,
other than an order to respond to a material
question or to testify;

(B) on the ground of privilege against self-
incrimination, to respond to a material
question approved by the court or to testify,
after the debtor has been granted immunity
with respect to the matter concerning which
such privilege was invoked; or

(C) on a ground other than the properly in-
voked privilege against self-incrimination,
to respond to a material question approved
by the court or to testify;

(7) the debtor has committed any act speci-
fied in paragraph (2), (3), (4), (5), or (6) of this
subsection, on or within one year before the
date of the filing of the petition, or during the
case, in connection with another case, under
this title or under the Bankruptcy Act, con-
cerning an insider;

(8) the debtor has been granted a discharge
under this section, under section 1141 of this
title, or under section 14, 371, or 476 of the
Bankruptcy Act, in a case commenced within
8 years before the date of the filing of the peti-
tion;

(9) the debtor has been granted a discharge
under section 1228 or 1328 of this title, or under
section 660 or 661 of the Bankruptcy Act, in a
case commenced within six years before the
date of the filing of the petition, unless pay-
ments under the plan in such case totaled at
least—

(A) 100 percent of the allowed unsecured
claims in such case; or

(B)(1) 70 percent of such claims; and

(ii) the plan was proposed by the debtor in
good faith, and was the debtor’s best effort;

(10) the court approves a written waiver of
discharge executed by the debtor after the
order for relief under this chapter;

(11) after filing the petition, the debtor
failed to complete an instructional course con-
cerning personal financial management de-
scribed in section 111, except that this para-
graph shall not apply with respect to a debtor
who is a person described in section 109(h)(4)
or who resides in a district for which the
United States trustee (or the bankruptcy ad-
ministrator, if any) determines that the ap-
proved instructional courses are not adequate
to service the additional individuals who
would otherwise be required to complete such
instructional courses under this section (The
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