
Page 1700 TITLE 12—BANKS AND BANKING § 4746 

(2) Definitions 

For purposes of this subsection, the terms 
‘‘executive officer’’, ‘‘director’’, ‘‘principal 
shareholder’’, ‘‘immediate family’’, and ‘‘relat-
ed interest’’ refer to the same relationship to 
a participating financial institution as the re-
lationship described in part 215 of title 12 of 
the Code of Federal Regulations, or any suc-
cessor to such part. 

(q) Termination clause 

In each participation agreement, the partici-
pating State shall reserve for itself the ability 
to terminate its obligation to enroll loans under 
the Program. Any such termination shall be pro-
spective only, and shall not apply to amounts of 
loans enrolled under the Program prior to such 
termination. 

(r) Allowable withdrawals from fund 

The participation agreement may provide 
that, if, for any consecutive period of not less 
than 24 months, the aggregate outstanding bal-
ance of all enrolled loans for a participating fi-
nancial institution is continually less than the 
outstanding balance in the reserve fund for that 
participating financial institution, the partici-
pating State, in its discretion, may withdraw an 
amount from the reserve fund to bring the bal-
ance in the reserve fund down to the outstand-
ing balance of all such enrolled loans. 

(s) Grandfathered provision 

(1) Special treatment of premium charges 

Notwithstanding subsection (b) or (d) of this 
section, the participation agreement, if explic-
itly authorized by a statute enacted by the 
State before September 23, 1994, may allow a 
participating financial institution to treat the 
premium charges paid by the participating fi-
nancial institution and the borrower into the 
reserve fund, and interest or income earned on 
funds in the reserve fund that are deemed to 
be attributable to such premium charges, as 
assets of the participating financial institu-
tion for accounting purposes, subject to with-
drawal by the participating financial institu-
tion only— 

(A) for the payment of claims approved by 
the participating State in accordance with 
this section; and 

(B) upon the participating financial insti-
tution’s withdrawal from authority to make 
new loans under the Program. 

(2) Payment of post-withdrawal claims 

After any withdrawal of assets from the re-
serve fund pursuant to paragraph (1)(B), any 
future claims filed by the participating finan-
cial institution on loans remaining in its cap-
ital access program portfolio shall only be 
paid from funds remaining in the reserve fund 
to the extent that, in the aggregate, such 
claims exceed the sum of the amount of such 
withdrawn assets, and interest on that 
amount, imputed at the same rate as income 
would have accrued had the amount not been 
withdrawn. 

(3) Conditions for terminating special author-
ity 

If the Fund determines that the inclusion in 
a participation agreement of the provisions 

authorized by this subsection is resulting in 
the enrollment of loans under the Program 
that are likely to have been made without as-
sistance provided under this subchapter, the 
Fund may notify the participating State that 
henceforth, the Fund will only make reim-
bursements to the State under section 4747 of 
this title with respect to a loan if the partici-
pation agreement between the participating 
State and each participating financial institu-
tion has been amended to conform with this 
section, without exercise of the special au-
thority granted by this subsection. 

(Pub. L. 103–325, title II, § 255, Sept. 23, 1994, 108 
Stat. 2207.) 

§ 4746. Reports 

(a) Reserve funds report 

On or before the last day of each calendar 
quarter, a participating State shall submit to 
the Fund a report of contributions to reserve 
funds made by the participating State during 
the previous calendar quarter. If the participat-
ing State has made contributions to one or more 
reserve funds during the previous quarter, the 
report shall— 

(1) indicate the total amount of such con-
tributions; 

(2) indicate the amount of contributions 
which is subject to reimbursement, which 
shall be equal to the total amount of contribu-
tions, unless one of the limitations contained 
in section 4747 of this title is applicable; 

(3) if one of the limitations in section 4747 of 
this title is applicable, provide documentation 
of the applicability of such limitation for each 
loan for which the limitation applies; and 

(4) include a certification by the participat-
ing State that— 

(A) the information provided in accordance 
with paragraphs (1), (2), and (3) is accurate; 

(B) funds in an amount meeting the mini-
mum requirements of section 4743(b)(3) of 
this title continue to be available and le-
gally committed to contributions by the 
State to reserve funds, less any amount that 
has been contributed by the State to reserve 
funds subsequent to the State being ap-
proved for participation in the Program; 

(C) there has been no unapproved amend-
ment to any participation agreement or the 
form of participation agreements; and 

(D) the participating State is otherwise 
implementing the Program in accordance 
with this subchapter and regulations issued 
pursuant to section 4749 of this title. 

(b) Annual data 

Not later than March 31 of each year, each 
participating State shall submit to the Fund an-
nual data indicating the number of borrowers fi-
nanced under the Program, the total amount of 
covered loans, and breakdowns by industry type, 
loan size, annual sales, and number of employees 
of the borrowers financed. 

(c) Form 

The reports and data filed pursuant to sub-
sections (a) and (b) of this section shall be in 
such form as the Fund may require. 

(Pub. L. 103–325, title II, § 256, Sept. 23, 1994, 108 
Stat. 2212.) 
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1 See References in Text note below. 

§ 4747. Reimbursement by Fund 

(a) Reimbursements 

Not later than 30 calendar days after receiving 
a report filed in compliance with section 4746 of 
this title, the Fund shall reimburse the partici-
pating State in an amount equal to 50 percent of 
the amount of contributions by the participat-
ing State to the reserve funds that are subject 
to reimbursement by the Fund pursuant to sec-
tion 4746 of this title and this section. The Fund 
shall reimburse participating States, as it re-
ceives reports pursuant to section 4746(a) of this 
title, until available funds are expended. 

(b) Size of assisted borrower 

The Fund shall not provide any reimburse-
ment to a participating State with respect to an 
enrolled loan made to a borrower that has 500 or 
more employees at the time that the loan is en-
rolled in the Program. 

(c) Three-year maximum 

The amount of reimbursement to be provided 
by the Fund to a participating State over any 3- 
year period in connection with loans made to 
any single borrower or any group of borrowers 
among which a common enterprise exists shall 
not exceed $75,000. For purposes of this sub-
section, ‘‘common enterprise’’ shall have the 
same meaning as in part 32 of title 12 of the 
Code of Federal Regulations, or any successor to 
that part. 

(d) Loans totaling less than $2,000,000 

In connection with a loan in which the covered 
amount of the loan plus the covered amount of 
all previous loans enrolled by a participating fi-
nancial institution does not exceed $2,000,000, 
the amount of reimbursement by the Fund to 
the participating State shall not exceed the less-
er of— 

(1) 75 percent of the sum of the premium 
charges paid to the reserve fund by the bor-
rower and the participating financial institu-
tion; or 

(2) 5.25 percent of the covered amount of the 
loan. 

(e) Loans totaling more than $2,000,000 

In connection with a loan in which the sum of 
the covered amounts of all previous loans en-
rolled by the participating financial institution 
in the Program equals or exceeds $2,000,000, the 
amount of reimbursement to be provided by the 
Fund to the participating State shall not exceed 
the lesser of— 

(1) 50 percent of the sum of the premium 
charges paid by the borrower and the partici-
pating financial institution; or 

(2) 3.5 percent of the covered amount of the 
loan. 

(f) Other amounts 

In connection with the enrollment of a loan 
that will cause the aggregate covered amount of 
all enrolled loans to exceed $2,000,000, the 
amount of reimbursement by the Fund to the 
participating State shall be determined— 

(1) by applying subsection (d) of this section 
to the portion of the loan, which when added 
to the aggregate covered amount of all pre-
viously enrolled loans equals $2,000,000; and 

(2) by applying subsection (e) of this section 
to the balance of the loan. 

(Pub. L. 103–325, title II, § 257, Sept. 23, 1994, 108 
Stat. 2212.) 

§ 4748. Reimbursement to Fund 

(a) In general 

If a participating State withdraws funds from 
a reserve fund pursuant to terms of the partici-
pation agreement permitted by subsection (d) or 
(r) of section 4745 of this title, such participat-
ing State shall, not later than 15 calendar days 
after such withdrawal, submit to the Fund an 
amount computed by multiplying the amount 
withdrawn by the appropriate factor, as deter-
mined under subsection (b) of this section. 

(b) Factor 

The appropriate factor shall be obtained by di-
viding the total amount of contributions that 
have been made by the participating State to all 
reserve funds which were subject to reimburse-
ment— 

(1) by 2; and 
(2) by the total amount of contributions 

made by the participating State to all reserve 
funds, including if applicable, contributions 
that have been made by the State prior to be-
coming a participating State if the State con-
tinued its own capital access program in ac-
cordance with section 4743(b) of this title. 

(c) Use of reimbursements 

The Fund may use funds reimbursed pursuant 
to this section to make reimbursements under 
section 4747 of this title. 

(Pub. L. 103–325, title II, § 258, Sept. 23, 1994, 108 
Stat. 2213.) 

§ 4749. Regulations 

The Fund shall promulgate appropriate regu-
lations to implement this subchapter. 

(Pub. L. 103–325, title II, § 259, Sept. 23, 1994, 108 
Stat. 2214.) 

§ 4750. Authorization of appropriations 

(a) Amount 

There are authorized to be appropriated to the 
Fund $50,000,000 to carry out this subchapter. 

(b) Budgetary treatment 

The amount authorized to be appropriated 
under subsection (a) of this section shall be sub-
ject to discretionary spending caps, as provided 
in section 665 1 of title 2, and therefore shall re-
duce by an equal amount funds made available 
for other discretionary spending programs. 

(Pub. L. 103–325, title II, § 260, Sept. 23, 1994, 108 
Stat. 2214.) 

REFERENCES IN TEXT 

Section 665 of title 2, referred to in subsec. (b), was 
repealed by Pub. L. 105–33, title X, § 10118(a), Aug. 5, 
1997, 111 Stat. 695. 
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