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(k) Inclusion of off-balance-sheet activities in 
computing capital requirements 

(1) In general 

In the case of any bank holding company de-
scribed in subsection (a) or nonbank financial 
company supervised by the Board of Gov-
ernors, the computation of capital for pur-
poses of meeting capital requirements shall 
take into account any off-balance-sheet activi-
ties of the company. 

(2) Exemptions 

If the Board of Governors determines that an 
exemption from the requirement under para-
graph (1) is appropriate, the Board of Gov-
ernors may exempt a company, or any trans-
action or transactions engaged in by such 
company, from the requirements of paragraph 
(1). 

(3) Off-balance-sheet activities defined 

For purposes of this subsection, the term 
‘‘off-balance-sheet activities’’ means an exist-
ing liability of a company that is not cur-
rently a balance sheet liability, but may be-
come one upon the happening of some future 
event, including the following transactions, to 
the extent that they may create a liability: 

(A) Direct credit substitutes in which a 
bank substitutes its own credit for a third 
party, including standby letters of credit. 

(B) Irrevocable letters of credit that guar-
antee repayment of commercial paper or 
tax-exempt securities. 

(C) Risk participations in bankers’ accept-
ances. 

(D) Sale and repurchase agreements. 
(E) Asset sales with recourse against the 

seller. 
(F) Interest rate swaps. 
(G) Credit swaps. 
(H) Commodities contracts. 
(I) Forward contracts. 
(J) Securities contracts. 
(K) Such other activities or transactions 

as the Board of Governors may, by rule, de-
fine. 

(Pub. L. 111–203, title I, § 165, July 21, 2010, 124 
Stat. 1423.) 

REFERENCES IN TEXT 

Subchapter II, referred to in subsec. (d)(6), was in the 
original ‘‘title II’’, meaning title II of Pub. L. 111–203, 
July 21, 2010, 124 Stat. 1442, which is classified prin-
cipally to subchapter II (§ 5381 et seq.) of this chapter. 
For complete classification of title II to the Code, see 
Tables. 

The Bank Holding Company Act of 1956, referred to in 
subsec. (g)(5), is act May 9, 1956, ch. 240, 70 Stat. 133, 
which is classified principally to chapter 17 (§ 1841 et 
seq.) of this title. For complete classification of this 
Act to the Code, see Short Title note set out under sec-
tion 1841 of this title and Tables. 

§ 5366. Early remediation requirements 

(a) In general 

The Board of Governors, in consultation with 
the Council and the Corporation, shall prescribe 
regulations establishing requirements to provide 
for the early remediation of financial distress of 
a nonbank financial company supervised by the 

Board of Governors or a bank holding company 
described in section 5365(a) of this title, except 
that nothing in this subsection authorizes the 
provision of financial assistance from the Fed-
eral Government. 

(b) Purpose of the early remediation require-
ments 

The purpose of the early remediation require-
ments under subsection (a) shall be to establish 
a series of specific remedial actions to be taken 
by a nonbank financial company supervised by 
the Board of Governors or a bank holding com-
pany described in section 5365(a) of this title 
that is experiencing increasing financial dis-
tress, in order to minimize the probability that 
the company will become insolvent and the po-
tential harm of such insolvency to the financial 
stability of the United States. 

(c) Remediation requirements 

The regulations prescribed by the Board of 
Governors under subsection (a) shall— 

(1) define measures of the financial condition 
of the company, including regulatory capital, 
liquidity measures, and other forward-looking 
indicators; and 

(2) establish requirements that increase in 
stringency as the financial condition of the 
company declines, including— 

(A) requirements in the initial stages of fi-
nancial decline, including limits on capital 
distributions, acquisitions, and asset 
growth; and 

(B) requirements at later stages of finan-
cial decline, including a capital restoration 
plan and capital-raising requirements, limits 
on transactions with affiliates, management 
changes, and asset sales. 

(Pub. L. 111–203, title I, § 166, July 21, 2010, 124 
Stat. 1432.) 

§ 5367. Affiliations 

(a) Affiliations 

Nothing in this part shall be construed to re-
quire a nonbank financial company supervised 
by the Board of Governors, or a company that 
controls a nonbank financial company super-
vised by the Board of Governors, to conform the 
activities thereof to the requirements of section 
1843 of this title. 

(b) Requirement 

(1) In general 

(A) Board authority 

If a nonbank financial company supervised 
by the Board of Governors conducts activi-
ties other than those that are determined to 
be financial in nature or incidental thereto 
under section 1843(k) of this title, the Board 
of Governors may require such company to 
establish and conduct all or a portion of 
such activities that are determined to be fi-
nancial in nature or incidental thereto in or 
through an intermediate holding company 
established pursuant to regulation of the 
Board of Governors, not later than 90 days 
(or such longer period as the Board of Gov-
ernors may deem appropriate) after the date 
on which the nonbank financial company su-
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