§7705

tected computer, of any commercial electronic
mail message that includes sexually oriented
material and—

(A) fail to include in subject heading for
the electronic mail message the marks or
notices prescribed by the Commission under
this subsection; or

(B) fail to provide that the matter in the
message that is initially viewable to the re-
cipient, when the message is opened by any
recipient and absent any further actions by
the recipient, includes only—

(i) to the extent required or authorized
pursuant to paragraph (2), any such marks
or notices;

(ii) the information required to be in-
cluded in the message pursuant to sub-
section (a)(b); and

(iii) instructions on how to access, or a
mechanism to access, the sexually ori-
ented material.

(2) Prior affirmative consent

Paragraph (1) does not apply to the trans-
mission of an electronic mail message if the
recipient has given prior affirmative consent
to receipt of the message.

(3) Prescription of marks and notices

Not later than 120 days after December 16,
2003, the Commission in consultation with the
Attorney General shall prescribe clearly iden-
tifiable marks or notices to be included in or
associated with commercial electronic mail
that contains sexually oriented material, in
order to inform the recipient of that fact and
to facilitate filtering of such electronic mail.
The Commission shall publish in the Federal
Register and provide notice to the public of
the marks or notices prescribed under this
paragraph.

(4) Definition

In this subsection, the term ‘‘sexually ori-
ented material” means any material that de-
picts sexually explicit conduct (as that term is
defined in section 2256 of title 18), unless the
depiction constitutes a small and insignificant
part of the whole, the remainder of which is
not primarily devoted to sexual matters.

(5) Penalty

Whoever knowingly violates paragraph (1)
shall be fined under title 18, or imprisoned not
more than 5 years, or both.

(Pub. L. 108-187, §5, Dec. 16, 2003, 117 Stat. 2706.)
REFERENCES IN TEXT

This chapter, referred to in subsec. (a)(4)(A)(iv), was
in the original ‘‘this Act’’, meaning Pub. L. 108-187,
Dec. 16, 2003, 117 Stat. 2699, which is classified prin-
cipally to this chapter. For complete classification of
this Act to the Code, see Short Title note set out under
section 7701 of this title and Tables.

§7705. Businesses knowingly promoted by elec-
tronic mail with false or misleading trans-
mission information

(a) In general

It is unlawful for a person to promote, or allow
the promotion of, that person’s trade or busi-
ness, or goods, products, property, or services
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sold, offered for sale, leased or offered for lease,
or otherwise made available through that trade
or business, in a commercial electronic mail
message the transmission of which is in viola-
tion of section 7704(a)(1) of this title if that per-
son—

(1) knows, or should have known in the ordi-
nary course of that person’s trade or business,
that the goods, products, property, or services
sold, offered for sale, leased or offered for
lease, or otherwise made available through
that trade or business were being promoted in
such a message;

(2) received or expected to receive an eco-
nomic benefit from such promotion; and

(3) took no reasonable action—

(A) to prevent the transmission; or
(B) to detect the transmission and report
it to the Commission.

(b) Limited enforcement against third parties
(1) In general

Except as provided in paragraph (2), a person
(hereinafter referred to as the ‘‘third party’’)
that provides goods, products, property, or
services to another person that violates sub-
section (a) shall not be held liable for such vio-
lation.

(2) Exception

Liability for a violation of subsection (a)
shall be imputed to a third party that provides
goods, products, property, or services to an-
other person that violates subsection (a) if
that third party—

(A) owns, or has a greater than 50 percent
ownership or economic interest in, the trade
or business of the person that violated sub-
section (a); or

(B)(i) has actual knowledge that goods,
products, property, or services are promoted
in a commercial electronic mail message the
transmission of which is in violation of sec-
tion 7704(a)(1) of this title; and

(ii) receives, or expects to receive, an eco-
nomic benefit from such promotion.

(c) Exclusive enforcement by FTC

Subsections (f) and (g) of section 7706 of this
title do not apply to violations of this section.

(d) Savings provision

Except as provided in section 7706(f)(8) of this
title, nothing in this section may be construed
to limit or prevent any action that may be
taken under this chapter with respect to any
violation of any other section of this chapter.

(Pub. L. 108-187, §6, Dec. 16, 2003, 117 Stat. 2710.)
REFERENCES IN TEXT

This chapter, referred to in subsec. (d), was in the
original ‘‘this Act’’, meaning Pub. L. 108-187, Dec. 16,
2003, 117 Stat. 2699, which is classified principally to
this chapter. For complete classification of this Act to
the Code, see Short Title note set out under section
7701 of this title and Tables.

§7706. Enforcement generally
(a) Violation is unfair or deceptive act or prac-
tice
Except as provided in subsection (b), this
chapter shall be enforced by the Commission as
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