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such security with interest thereon, less the
amount of any income received thereon,
upon the tender of such security, or for dam-
ages if such person no longer owns the secu-
rity.

(B) Liability

An action brought under this paragraph
shall be subject to the provisions of section
T7l(b) of this title and section 77Tm of this
title, as if the liability were created under
section 77I(a)(2) of this title.

(2) Applicability

An issuer shall be liable in an action under
paragraph (1), if the issuer—

(A) by the use of any means or instru-
ments of transportation or communication
in interstate commerce or of the mails, by
any means of any written or oral commu-
nication, in the offering or sale of a security
in a transaction exempted by the provisions
of section 77d(6)! of this title, makes an un-
true statement of a material fact or omits to
state a material fact required to be stated or
necessary in order to make the statements,
in the light of the circumstances under
which they were made, not misleading, pro-
vided that the purchaser did not know of
such untruth or omission; and

(B) does not sustain the burden of proof
that such issuer did not know, and in the ex-
ercise of reasonable care could not have
known, of such untruth or omission.

(3) Definition

As used in this subsection, the term ‘‘issuer”
includes any person who is a director or part-
ner of the issuer, and the principal executive
officer or officers, principal financial officer,
and controller or principal accounting officer
of the issuer (and any person occupying a
similar status or performing a similar func-
tion) that offers or sells a security in a trans-
action exempted by the provisions of section
77d(6)1 of this title, and any person who offers
or sells the security in such offering.

(d) Information available to States

The Commission shall make, or shall cause to
be made by the relevant broker or funding por-
tal, the information described in subsection (b)
and such other information as the Commission,
by rule, determines appropriate, available to the
securities commission (or any agency or office
performing like functions) of each State and ter-
ritory of the United States and the District of
Columbia.

(e) Restrictions on sales

Securities issued pursuant to a transaction de-
scribed in section 77d(6)! of this title—

(1) may not be transferred by the purchaser
of such securities during the 1l-year period be-
ginning on the date of purchase, unless such
securities are transferred—

(A) to the issuer of the securities;

(B) to an accredited investor;

(C) as part of an offering registered with
the Commission; or

(D) to a member of the family of the pur-
chaser or the equivalent, or in connection
with the death or divorce of the purchaser or
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other similar circumstance, in the discretion
of the Commission; and

(2) shall be subject to such other limitations

as the Commission shall, by rule, establish.
(f) Applicability

Section 77d(6)! of this title shall not apply to
transactions involving the offer or sale of secu-
rities by any issuer that—

(1) is not organized under and subject to the
laws of a State or territory of the United
States or the District of Columbia;

(2) is subject to the requirement to file re-
ports pursuant to section 78m of this title or
section 780(d) of this title;

(3) is an investment company, as defined in
section 80a—3 of this title, or is excluded from
the definition of investment company by sec-
tion 80a-3(b) of this title or section 80a-3(c) of
this title; or

(4) the Commission, by rule or regulation,
determines appropriate.

(g) Rule of construction

Nothing in this section or section 77d(6)! of
this title shall be construed as preventing an is-
suer from raising capital through methods not
described under section 77d(6)1 of this title.

(h) Certain calculations
(1) Dollar amounts

Dollar amounts in section 77d(6)! of this
title and subsection (b) of this section shall be
adjusted by the Commission not less fre-
quently than once every b5 years, by notice
published in the Federal Register to reflect
any change in the Consumer Price Index for
All Urban Consumers published by the Bureau
of Labor Statistics.

(2) Income and net worth

The income and net worth of a natural per-
son under section 77d(6)(B)! of this title shall
be calculated in accordance with any rules of
the Commission under this subchapter regard-
ing the calculation of the income and net
worth, respectively, of an accredited investor.

(May 27, 1933, ch. 38, title I, §4A, as added Pub.
L. 112-106, title III, §302(b), Apr. 5, 2012, 126 Stat.
315.)

REFERENCES IN TEXT

Section 77d(6) of this title, referred to in text, was re-
designated section 77d(a)(6) of this title by Pub. L.
112-106, title II, §201(b)(1), (c)(1), Apr. 5, 2012, 126 Stat.
314.

§77e. Prohibitions relating to interstate com-
merce and the mails

(a) Sale or delivery after sale of unregistered se-
curities

Unless a registration statement is in effect as
to a security, it shall be unlawful for any per-
son, directly or indirectly—

(1) to make use of any means or instruments
of transportation or communication in inter-
state commerce or of the mails to sell such se-
curity through the use or medium of any pro-
spectus or otherwise; or

(2) to carry or cause to be carried through
the mails or in interstate commerce, by any
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means or instruments of transportation, any
such security for the purpose of sale or for de-
livery after sale.
(b) Necessity of prospectus meeting require-
ments of section 77j of this title

It shall be unlawful for any person, directly or
indirectly—

(1) to make use of any means or instruments
of transportation or communication in inter-
state commerce or of the mails to carry or
transmit any prospectus relating to any secu-
rity with respect to which a registration state-
ment has been filed under this subchapter, un-
less such prospectus meets the requirements
of section 77j of this title; or

(2) to carry or cause to be carried through
the mails or in interstate commerce any such
security for the purpose of sale or for delivery
after sale, unless accompanied or preceded by
a prospectus that meets the requirements of
subsection (a) of section 77j of this title.

(c) Necessity of filing registration statement

It shall be unlawful for any person, directly or
indirectly, to make use of any means or instru-
ments of transportation or communication in
interstate commerce or of the mails to offer to
sell or offer to buy through the use or medium
of any prospectus or otherwise any security, un-
less a registration statement has been filed as to
such security, or while the registration state-
ment is the subject of a refusal order or stop
order or (prior to the effective date of the reg-
istration statement) any public proceeding or
examination under section 77h of this title.

(d) Limitation

Notwithstanding any other provision of this
section, an emerging growth company or any
person authorized to act on behalf of an emerg-
ing growth company may engage in oral or writ-
ten communications with potential investors
that are qualified institutional buyers or insti-
tutions that are accredited investors, as such
terms are vrespectively defined in section
230.144A and section 230.501(a) of title 17, Code of
Federal Regulations, or any successor thereto,
to determine whether such investors might have
an interest in a contemplated securities offer-
ing, either prior to or following the date of filing
of a registration statement with respect to such
securities with the Commission, subject to the
requirement of subsection (b)(2).

(e) Security-based swaps

Notwithstanding the provisions of section 77c
or 77d of this title, unless a registration state-
ment meeting the requirements of section 77j(a)
of this title is in effect as to a security-based
swap, it shall be unlawful for any person, di-
rectly or indirectly, to make use of any means
or instruments of transportation or communica-
tion in interstate commerce or of the mails to
offer to sell, offer to buy or purchase or sell a se-
curity-based swap to any person who is not an
eligible contract participant as defined in sec-
tion 1a(18) of title 7.

(May 27, 1933, ch. 38, title I, §5, 48 Stat. 77; June
6, 1934, ch. 404, title II, §204, 48 Stat. 906; Aug. 10,
1954, ch. 667, title I, §7, 68 Stat. 684; Pub. L.
111-203, title VII, §768(b), July 21, 2010, 124 Stat.

TITLE 15—COMMERCE AND TRADE

Page 112

1801; Pub. L. 112-106, title I, §105(c), Apr. 5, 2012,
126 Stat. 311.)

AMENDMENT OF SECTION

Unless otherwise provided, amendment by
subtitle B (§§761-774) of title VII of Pub. L.
111-203 effective on the later of 360 days after
July 21, 2010, or, to the extent a provision of
subtitle B requires a rulemaking, not less than
60 days after publication of the final rule or
regulation implementing such provision of sub-
title B, see 2010 Amendment notes and Effective
Date of 2010 Amendment note below.

AMENDMENTS

2012—Subsecs. (d), (e). Pub. L. 112-106 added subsec.
(d) and redesignated former subsec. (d) as (e).

2010—Subsec. (d). Pub. L. 111-203 added subsec. (d).

1954—Subsec. (a)(1). Act Aug. 10, 1954, struck out ‘‘or
offer to buy’’ after ‘‘to sell”.

Subsec. (b). Act Aug. 10, 1954, in par. (1) substituted
‘“‘with respect to which a registration statement has
been filed” for ‘‘registered’” and in par. (2) omitted “to”’
after ‘“‘to carry or’’ and inserted ‘‘subsection (a) of”’ be-
fore ‘‘section 77j of this title”.

Subsec. (¢). Act Aug. 10, 1954, added subsec. (c).

1934—Act June 6, 1934, repealed subsec. (¢), the provi-
sions of which were replaced by section 77c(a)(11) of this
title.

EFFECTIVE DATE OF 2010 AMENDMENT

Amendment by Pub. L. 111-203 effective on the later
of 360 days after July 21, 2010, or, to the extent a provi-
sion of subtitle B (§§761-774) of title VII of Pub. L.
111-203 requires a rulemaking, not less than 60 days
after publication of the final rule or regulation imple-
menting such provision of subtitle B, see section 774 of
Pub. L. 111-203, set out as a note under section 77b of
this title.

EFFECTIVE DATE OF 1954 AMENDMENT

Amendment by act Aug. 10, 1954, effective 60 days
after Aug. 10, 1954, see note under section 77b of this
title.

INCREASED ACCESS TO FOREIGN BUSINESS INFORMATION

Pub. L. 104290, title I, §109, Oct. 11, 1996, 110 Stat.
3426, provided that: ‘“Not later than 1 year after the
date of enactment of this Act [Oct. 11, 1996], the Com-
mission shall adopt rules under the Securities Act of
1933 [15 U.S.C. T7a et seq.] concerning the status under
the registration provisions of the Securities Act of 1933
of foreign press conferences and foreign press releases
by persons engaged in the offer and sale of securities.”

§ 77f. Registration of securities

(a) Method of registration

Any security may be registered with the Com-
mission under the terms and conditions herein-
after provided, by filing a registration state-
ment in triplicate, at least one of which shall be
signed by each issuer, its principal executive of-
ficer or officers, its principal financial officer,
its comptroller or principal accounting officer,
and the majority of its board of directors or per-
sons performing similar functions (or, if there is
no board of directors or persons performing
similar functions, by the majority of the persons
or board having the power of management of the
issuer), and in case the issuer is a foreign or Ter-
ritorial person by its duly authorized represent-
ative in the United States; except that when
such registration statement relates to a secu-
rity issued by a foreign government, or political
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