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COMMITTEE NOTES ON RULES—2010 AMENDMENT

Subdivisions (a) and (b). The amendment implements
the Crime Victims’® Rights Act, which states that vic-
tims have the right to be reasonably protected from the
accused, and to be treated with respect for the victim’s
dignity and privacy. See 18 U.S.C. §3771(a)(1) & (8). The
rule provides that a victim’s address and telephone
number should not automatically be provided to the de-
fense when a public-authority defense is raised. If a de-
fendant establishes a need for this information, the
court has discretion to order its disclosure or to fash-
ion an alternative procedure that provides the defend-
ant with the information necessary to prepare a de-
fense, but also protects the victim’s interests.

In the case of victims who will testify concerning a
public-authority claim, the same procedures and stand-
ards apply to both the prosecutor’s initial disclosure
and the prosecutor’s continuing duty to disclose under
subdivision (b).

Changes Made to Proposed Amendment Released for Pub-
lic Comment. No changes were made after the amend-
ment was released for public comment.

Rule 12.4. Disclosure Statement

(a) WHO MUST FILE.

(1) Nongovernmental Corporate Party. Any
nongovernmental corporate party to a pro-
ceeding in a district court must file a state-
ment that identifies any parent corporation
and any publicly held corporation that owns
10% or more of its stock or states that there
is no such corporation.

(2) Organizational Victim. If an organization
is a victim of the alleged criminal activity,
the government must file a statement identi-
fying the victim. If the organizational victim
is a corporation, the statement must also dis-
close the information required by Rule
12.4(a)(1) to the extent it can be obtained
through due diligence.

(b) TIME FOR FILING; SUPPLEMENTAL FILING. A
party must:
(1) file the Rule 12.4(a) statement upon the
defendant’s initial appearance; and
(2) promptly file a supplemental statement
upon any change in the information that the
statement requires.

(Added Apr. 29, 2002, eff. Dec. 1, 2002.)

COMMITTEE NOTES ON RULES—2002

Rule 12.4 is a new rule modeled after Federal Rule of
Appellate Procedure 26.1 and parallels similar provi-
sions being proposed in new Federal Rule of Civil Pro-
cedure 7.1. The purpose of the rule is to assist judges in
determining whether they must recuse themselves be-
cause of a ‘‘financial interest in the subject matter in
controversy.” Code of Judicial Conduct, Canon
3C(1)(c)(1972). It does not, however, deal with other cir-
cumstances that might lead to disqualification for
other reasons.

Under Rule 12.4(a)(1), any nongovernmental corporate
party must file a statement that indicates whether it
has any parent corporation that owns 10% or more of
its stock or indicates that there is no such corporation.
Although the term ‘‘nongovernmental corporate party’’
will almost always involve organizational defendants,
it might also cover any third party that asserts an in-
terest in property to be forfeited under new Rule 32.2.

Rule 12.4(a)(2) requires an attorney for the govern-
ment to file a statement that lists any organizational
victims of the alleged criminal activity; the purpose of
this disclosure is to alert the court to the fact that a
possible ground for disqualification might exist. Fur-
ther, if the organizational victim is a corporation, the
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statement must include the same information required
of any nongovernmental corporate party. The rule re-
quires an attorney for the government to use due dili-
gence in obtaining that information from a corporate
organizational victim, recognizing that the timing re-
quirements of Rule 12.4(b) might make it difficult to
obtain the necessary information by the time the ini-
tial appearance is conducted.

Although the disclosures required by Rule 12.4 may
seem limited, they are calculated to reach the majority
of circumstances that are likely to call for disqualifica-
tion on the basis of information that a judge may not
know or recollect. Framing a rule that calls for more
detailed disclosure is problematic and will inevitably
require more information than is necessary for pur-
poses of automatic recusal. Unnecessary disclosure of
volumes of information may create the risk that a
judge will overlook the one bit of information that
might require disqualification, and may also create the
risk that courts will experience unnecessary disquali-
fications rather than attempt to unravel a potentially
difficult question.

The same concerns about overbreadth are potentially
present in any local rules that might address this topic.
Rule 12.4 does not address the promulgation of any
local rules that might address the same issue, or sup-
plement the requirements of the rule.

The rule does not cover disclosure of all financial in-
formation that could be relevant to a judge’s decision
whether to recuse himself or herself from a case. The
Committee believes that with the various disclosure
practices in the federal courts and with the develop-
ment of technology, more comprehensive disclosure
may be desirable and feasible.

Rule 12.4(b)(1) indicates that the time for filing the
disclosure statement is at the point when the defendant
enters an initial appearance under Rule 5. Although
there may be other instances where an earlier appear-
ance of a party in a civil proceeding would raise con-
cerns about whether the presiding judicial officer
should be notified of a possible grounds for recusal, the
Committee believed that in criminal cases, the most
likely time for that to occur is at the initial appear-
ance and that it was important to set a uniform trig-
gering event for disclosures under this rule.

Finally, Rule 12.4(b)(2) requires the parties to file
supplemental statements with the court if there are
any changes in the information required in the state-
ment.

Rule 13. Joint Trial of Separate Cases

The court may order that separate cases be
tried together as though brought in a single in-
dictment or information if all offenses and all
defendants could have been joined in a single in-
dictment or information.

(As amended Apr. 29, 2002, eff. Dec. 1, 2002.)
NOTES OF ADVISORY COMMITTEE ON RULES—1944

This rule is substantially a restatement of existing
law, 18 U.S.C. [former] 557 (Indictments and present-
ments; joinder of charges); Logan v. United States, 144
U.S. 263, 296; Showalter v. United States, 260 F. 719 (C.C.A.
4th)—cert. den., 250 U.S. 672; Hostetter v. United States, 16
F.2d 921 (C.C.A. 8th); Capone v. United States, 51 F.2d 609,
619-620 (C.C.A. 7th).

COMMITTEE NOTES ON RULES—2002 AMENDMENT

The language of Rule 13 has been amended as part of
the general restyling of the Criminal Rules to make
them more easily understood and to make style and
terminology consistent throughout the rules. These
changes are intended to be stylistic only.

Rule 14. Relief from Prejudicial Joinder

(a) RELIEF. If the joinder of offenses or defend-
ants in an indictment, an information, or a con-
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solidation for trial appears to prejudice a de-
fendant or the government, the court may order
separate trials of counts, sever the defendants’
trials, or provide any other relief that justice re-
quires.

(b) DEFENDANT’S STATEMENTS. Before ruling on
a defendant’s motion to sever, the court may
order an attorney for the government to deliver
to the court for in camera inspection any de-
fendant’s statement that the government in-
tends to use as evidence.

(As amended Feb. 28, 1966, eff. July 1, 1966; Apr.
29, 2002, eff. Dec. 1, 2002.)

NOTES OF ADVISORY COMMITTEE ON RULES—1944

This rule is a restatement of existing law under
which severance and other similar relief is entirely in
the discretion of the court, 18 U.S.C. [former] 557 (In-
dictments and presentments; joinder of charges); Point-
er v. United States, 1561 U.S. 396; Pierce v. United States,
160 U.S. 355; United States v. Ball, 163 U.S. 662, 673; Stilson
v. United States, 250 U.S. 583.

NOTES OF ADVISORY COMMITTEE ON RULES—1966
AMENDMENT

A defendant may be prejudiced by the admission in
evidence against a co-defendant of a statement or con-
fession made by that co-defendant. This prejudice can-
not be dispelled by cross-examination if the co-defend-
ant does not take the stand. Limiting instructions to
the jury may not in fact erase the prejudice. While the
question whether to grant a severance is generally left
within the discretion of the trial court, recent Fifth
Circuit cases have found sufficient prejudice involved
to make denial of a motion for severance reversible
error. See Schaffer v. United States, 221 F.2d 17 (5th Cir.
1955); Barton v. United States, 263 F.2d 894 (5th Cir. 1959).
It has even been suggested that when the confession of
the co-defendant comes as a surprise at the trial, it
may be error to deny a motion or a mistrial. See Belvin
v. United States, 273 F.2d 583 (5th Cir. 1960).

The purpose of the amendment is to provide a proce-
dure whereby the issue of possible prejudice can be re-
solved on the motion for severance. The judge may di-
rect the disclosure of the confessions or statements of
the defendants to him for in camera inspection as an
aid to determining whether the possible prejudice justi-
fies ordering separate trials. Cf. note, Joint and Single
Trials Under Rules 8 and 14 of the Federal Rules of
Criminal Procedure, 74 Yale L.J. 551, 565 (1965).

COMMITTEE NOTES ON RULES—2002 AMENDMENT

The language of Rule 14 has been amended as part of
the general restyling of the Criminal Rules to make
them more easily understood and to make style and
terminology consistent throughout the rules. These
changes are intended to be stylistic only.

The reference to a defendant’s ‘“‘confession’ in the
last sentence of the current rule has been deleted. The
Committee believed that the reference to the ‘‘defend-
ant’s statements’ in the amended rule would fairly em-
brace any confessions or admissions by a defendant.

Rule 15. Depositions

(a) WHEN TAKEN.

(1) In General. A party may move that a pro-
spective witness be deposed in order to pre-
serve testimony for trial. The court may grant
the motion because of exceptional circum-
stances and in the interest of justice. If the
court orders the deposition to be taken, it may
also require the deponent to produce at the
deposition any designated material that is not
privileged, including any book, paper, docu-
ment, record, recording, or data.
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(2) Detained Material Witness. A witness who
is detained under 18 U.S.C. §3144 may request
to be deposed by filing a written motion and
giving notice to the parties. The court may
then order that the deposition be taken and
may discharge the witness after the witness
has signed under oath the deposition tran-
script.

(b) NOTICE.

(1) In General. A party seeking to take a dep-
osition must give every other party reasonable
written notice of the deposition’s date and lo-
cation. The notice must state the name and
address of each deponent. If requested by a
party receiving the notice, the court may, for
good cause, change the deposition’s date or lo-
cation.

(2) To the Custodial Officer. A party seeking
to take the deposition must also notify the of-
ficer who has custody of the defendant of the
scheduled date and location.

(c) DEFENDANT’S PRESENCE.

(1) Defendant in Custody. Except as author-
ized by Rule 15(c)(3), the officer who has cus-
tody of the defendant must produce the de-
fendant at the deposition and keep the defend-
ant in the witness’s presence during the exam-
ination, unless the defendant:

(A) waives in writing the right to be
present; or

(B) persists in disruptive conduct justify-
ing exclusion after being warned by the
court that disruptive conduct will result in
the defendant’s exclusion.

(2) Defendant Not in Custody. Except as au-
thorized by Rule 15(c)(3), a defendant who is
not in custody has the right upon request to
be present at the deposition, subject to any
conditions imposed by the court. If the gov-
ernment tenders the defendant’s expenses as
provided in Rule 15(d) but the defendant still
fails to appear, the defendant—absent good
cause—waives both the right to appear and
any objection to the taking and use of the dep-
osition based on that right.

(3) Taking Depositions Outside the United
States Without the Defendant’s Presence. The
deposition of a witness who is outside the
United States may be taken without the de-
fendant’s presence if the court makes case-spe-
cific findings of all the following:

(A) the witness’s testimony could provide
substantial proof of a material fact in a fel-
ony prosecution;

(B) there is a substantial likelihood that
the witness’s attendance at trial cannot be
obtained;

(C) the witness’s presence for a deposition
in the United States cannot be obtained;

(D) the defendant cannot be present be-
cause:

(i) the country where the witness is lo-
cated will not permit the defendant to at-
tend the deposition;

(ii) for an in-custody defendant, secure
transportation and continuing custody
cannot be assured at the witness’s loca-
tion; or

(iii) for an out-of-custody defendant, no
reasonable conditions will assure an ap-
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