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321] which provides that each United States magistrate 
appointed under section 631 of title 28, United States 
Code, shall be known as a United States magistrate 
judge. 

COMMITTEE NOTES ON RULES—2002 AMENDMENT 

The language of Rule 44 has been amended as part of 
the general restyling of the Criminal Rules to make 
them more easily understood and to make style and 
terminology consistent throughout the rules. These 
changes are intended to be stylistic only. 

Revised Rule 44 now refers to the ‘‘appointment’’ of 
counsel, rather than the assignment of counsel; the 
Committee believed the former term was more appro-
priate. See 18 U.S.C. § 3006A. In Rule 44(c), the term ‘‘re-
tained or assigned’’ has been deleted as being unneces-
sary, without changing the court’s responsibility to 
conduct an inquiry where joint representation occurs. 

EFFECTIVE DATE OF 1979 AMENDMENT 

Amendment of this rule by addition of subd. (c) by 
order of the United States Supreme Court of Apr. 30, 
1979, effective Dec. 1, 1980, see section 1(1) of Pub. L. 
96–42, July 31, 1979, 93 Stat. 326, set out as a note under 
section 2074 of Title 28, Judiciary and Judicial Proce-
dure. 

Rule 45. Computing and Extending Time 

(a) COMPUTING TIME. The following rules apply 
in computing any time period specified in these 
rules, in any local rule or court order, or in any 
statute that does not specify a method of com-
puting time. 

(1) Period Stated in Days or a Longer Unit. 

When the period is stated in days or a longer 
unit of time: 

(A) exclude the day of the event that trig-
gers the period; 

(B) count every day, including intermedi-
ate Saturdays, Sundays, and legal holidays; 
and 

(C) include the last day of the period, but 
if the last day is a Saturday, Sunday, or 
legal holiday, the period continues to run 
until the end of the next day that is not a 
Saturday, Sunday, or legal holiday. 

(2) Period Stated in Hours. When the period is 
stated in hours: 

(A) begin counting immediately on the oc-
currence of the event that triggers the pe-
riod; 

(B) count every hour, including hours dur-
ing intermediate Saturdays, Sundays, and 
legal holidays; and 

(C) if the period would end on a Saturday, 
Sunday, or legal holiday, the period con-
tinues to run until the same time on the 
next day that is not a Saturday, Sunday, or 
legal holiday. 

(3) Inaccessibility of the Clerk’s Office. Unless 
the court orders otherwise, if the clerk’s office 
is inaccessible: 

(A) on the last day for filing under Rule 
45(a)(1), then the time for filing is extended 
to the first accessible day that is not a Sat-
urday, Sunday, or legal holiday; or 

(B) during the last hour for filing under 
Rule 45(a)(2), then the time for filing is ex-
tended to the same time on the first acces-
sible day that is not a Saturday, Sunday, or 
legal holiday. 

(4) ‘‘Last Day’’ Defined. Unless a different 
time is set by a statute, local rule, or court 
order, the last day ends: 

(A) for electronic filing, at midnight in the 
court’s time zone; and 

(B) for filing by other means, when the 
clerk’s office is scheduled to close. 

(5) ‘‘Next Day’’ Defined. The ‘‘next day’’ is de-
termined by continuing to count forward when 
the period is measured after an event and 
backward when measured before an event. 

(6) ‘‘Legal Holiday’’ Defined. ‘‘Legal holiday’’ 
means: 

(A) the day set aside by statute for observ-
ing New Year’s Day, Martin Luther King 
Jr.’s Birthday, Washington’s Birthday, Me-
morial Day, Independence Day, Labor Day, 
Columbus Day, Veterans’ Day, Thanksgiving 
Day, or Christmas Day; 

(B) any day declared a holiday by the 
President or Congress; and 

(C) for periods that are measured after an 
event, any other day declared a holiday by 
the state where the district court is located. 

(b) EXTENDING TIME. 
(1) In General. When an act must or may be 

done within a specified period, the court on its 
own may extend the time, or for good cause 
may do so on a party’s motion made: 

(A) before the originally prescribed or pre-
viously extended time expires; or 

(B) after the time expires if the party 
failed to act because of excusable neglect. 

(2) Exception. The court may not extend the 
time to take any action under Rule 35, except 
as stated in that rule. 

(c) ADDITIONAL TIME AFTER CERTAIN KINDS OF 
SERVICE. Whenever a party must or may act 
within a specified period after service and serv-
ice is made in the manner provided under Fed-
eral Rule of Civil Procedure 5(b)(2)(C), (D), (E), 
or (F), 3 days are added after the period would 
otherwise expire under subdivision (a). 

(As amended Feb. 28, 1966, eff. July 1, 1966; Dec. 
4, 1967, eff. July 1, 1968; Mar. 1, 1971, eff. July 1, 
1971; Apr. 28, 1982, eff. Aug. 1, 1982; Apr. 29, 1985, 
eff. Aug. 1, 1985; Mar. 9, 1987, eff. Aug. 1, 1987; 
Apr. 29, 2002, eff. Dec. 1, 2002; Apr. 25, 2005, eff. 
Dec. 1, 2005; Apr. 30, 2007, eff. Dec. 1, 2007; Apr. 23, 
2008, eff. Dec. 1, 2008; Mar. 26, 2009, eff. Dec. 1, 
2009.) 

NOTES OF ADVISORY COMMITTEE ON RULES—1944 

The rule is in substance the same as Rule 6 of the 
Federal Rules of Civil Procedure [28 U.S.C., Appendix]. 
It seems desirable that matters covered by this rule 
should be regulated in the same manner for civil and 
criminal cases, in order to preclude possibility of con-
fusion. 

Note to Subdivision (a). This rule supersedes the meth-
od of computing time prescribed by Rule 13 of the 
Criminal Appeals Rules, promulgated on May 7, 1934, 
292 U.S. 661. 

Note to Subdivision (c). This rule abolishes the expira-
tion of a term of court as a time limitation for the tak-
ing of any step in a criminal proceeding, as is done for 
civil cases by Rule 6(c) of the Federal Rules of Civil 
Procedure [28 U.S.C., Appendix]. In view of the fact 
that the duration of terms of court varies among the 
several districts and the further fact that the length of 
time for the taking of any step limited by a term of 
court depends on the stage within the term when the 
time begins to run, specific time limitations have been 
substituted for the taking of any step which previously 
had to be taken within the term of court. 
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Note to Subdivision (d). Cf. Rule 47 (Motions) and Rule 
49 (Service and filing of papers). 

NOTES OF ADVISORY COMMITTEE ON RULES—1966 
AMENDMENT 

Subdivision (a).—This amendment conforms the sub-
division with the amendments made effective on July 1, 
1963, to the comparable provision in Civil Rule 6(a). The 
only major change is to treat Saturdays as legal holi-
days for the purpose of computing time. 

Subdivision (b).—The amendment conforms the sub-
division to the amendments made effective in 1948 to 
the comparable provision in Civil Rule 6(b). One of 
these conforming changes, substituting the words ‘‘ex-
tend the time’’ for the words ‘‘enlarge the period’’ 
clarifies the ambiguity which gave rise to the decision 
in United States v. Robinson, 361 U.S. 220 (1960). The 
amendment also, in connection with the amendments 
to Rules 29 and 37, makes it clear that the only circum-
stances under which extensions can be granted under 
Rules 29, 33, 34, 35, 37(a)(2) and 39(c) are those stated in 
them. 

Subdivision (c).—Subdivision (c) of Rule 45 is re-
scinded as unnecessary in view of the 1963 amendment 
to 28 U.S.C. § 138 eliminating terms of court. 

NOTES OF ADVISORY COMMITTEE ON RULES—1968 
AMENDMENT 

The amendment eliminates inappropriate references 
to Rules 37 and 39 which are to be abrogated. 

NOTES OF ADVISORY COMMITTEE ON RULES—1971 
AMENDMENT 

The amendment adds Columbus Day to the list of 
legal holidays to conform the subdivision to the Act of 
June 28, 1968, 82 Stat. 250, which constituted Columbus 
Day a legal holiday effective after January 1, 1971. 

The Act, which amended Title 5, U.S.C., § 6103(a), 
changes the day on which certain holidays are to be ob-
served. Washington’s Birthday, Memorial Day and Vet-
erans Day are to be observed on the third Monday in 
February, the last Monday in May and the fourth Mon-
day in October, respectively, rather than, as heretofore, 
on February 22, May 30, and November 11, respectively. 
Columbus Day is to be observed on the second Monday 
in October. New Year’s Day, Independence Day, 
Thanksgiving Day and Christmas continue to be ob-
served on the traditional days. 

NOTES OF ADVISORY COMMITTEE ON RULES—1982 
AMENDMENT 

The amendment to subdivision (a) takes account of 
the fact that on rare occasion severe weather condi-
tions or other circumstances beyond control will make 
it impossible to meet a filing deadline under Rule 45(a). 
Illustrative is an incident which occurred in Columbus, 
Ohio during the ‘‘great blizzard of 1978,’’ in which 
weather conditions deteriorated to the point where per-
sonnel in the clerk’s office found it virtually impossible 
to reach the courthouse, and where the GSA Building 
Manager found it necessary to close and secure the en-
tire building. The amendment covers that situation and 
also similar situations in which weather or other condi-
tions made the clerk’s office, though open, not readily 
accessible to the lawyer. Whether the clerk’s office was 
in fact ‘‘inaccessible’’ on a given date is to be deter-
mined by the district court. Some state time computa-
tion statutes contain language somewhat similar to 
that in the amendment; see, e.g., Md.Code Ann. art. 94, 
§ 2. 

NOTES OF ADVISORY COMMITTEE ON RULES—1985 
AMENDMENT 

The rule is amended to extend the exclusion of inter-
mediate Saturdays, Sundays, and legal holidays to the 
computation of time periods less than 11 days. Under 
the current version of the Rule, parties bringing mo-
tions under rules with 10-day periods could have as few 
as 5 working days to prepare their motions. This 

change corresponds to the change being made in the 
comparable provision in Fed.R.Civ.P. 6(a). 

The Birthday of Martin Luther King, Jr., which be-
comes a legal holiday effective January 1986, has been 
added to the list of legal holidays enumerated in the 
Rule. 

NOTES OF ADVISORY COMMITTEE ON RULES—1987 
AMENDMENT 

The amendments are technical. No substantive 
change is intended. 

COMMITTEE NOTES ON RULES—2002 AMENDMENT 

The language of Rule 45 has been amended as part of 
the general restyling of the Criminal Rules to make 
them more easily understood and to make style and 
terminology consistent throughout the rules. These 
changes are intended to be stylistic only. 

The additional three days provided by Rule 45(c) is 
extended to the means of service authorized by the new 
paragraph (D) added to Rule 5(b) of the Federal Rules 
of Civil Procedure, including—with the consent of the 
person served—service by electronic means. The means 
of service authorized in civil actions apply to criminal 
cases under Rule 49(b). 

Rule 45(d), which governs the timing of written mo-
tions and affidavits, has been moved to Rule 47. 

COMMITTEE NOTES ON RULES—2005 AMENDMENT 

Rule 45(b) has been amended to conform to amend-
ments to Rules 29, 33, and 34, which have been amended 
to remove the requirement that the court must act 
within the seven-day period specified in each of those 
rules if it sets another time for filing a motion under 
those rules. 

Currently, Rules 29(c)(1), 33(b)(2), and 34(b) require 
the defendant to move for relief under those rules with-
in the seven-day periods specified in those rules or 
within some other time set by the court in an order is-
sued during that same seven-day period. Courts have 
held that the seven-day rule is jurisdictional. Thus, for 
example, if a defendant files a request for an extension 
of time to file a motion for a judgment of acquittal or 
a motion for new trial within the seven-day period, the 
court must rule on that motion or request within the 
same seven-day period. If for some reason the court 
does not rule on the request for an extension of time 
within the seven days, the court loses jurisdiction to 
act on the underlying substantive motion. See, e.g., 

United States v. Smith, 331 U.S. 469, 473–474 (1947) (reject-
ing argument that trial court had power to grant new 
trial on its own motion after expiration of time in Rule 
33); United States v. Marquez, 291 F.3d 23, 27–28 (D.C. Cir. 
2002) (citing language of Rule 33, and holding that ‘‘dis-
trict court forfeited the power to act when it failed to 
. . . fix a new time for filing a motion for a new trial 
within seven days of the verdict’’). 

Rule 45(b)(2) currently specifies that a court may not 
extend the time for taking action under Rules 29, 33, or 
34, except as provided in those rules. 

Assuming that the current provisions in Rules 29, 33, 
and 34 were intended to promote finality, there is noth-
ing to prevent the court from granting the defendant a 
significant extension of time, under those rules, as long 
as it does so within the seven-day period. Thus, the 
Committee believed that those rules should be amended 
to be consistent with all of the other timing require-
ments in the rules, which do not force the court to rule 
on a motion to extend the time for filing, within a par-
ticular period of time or lose jurisdiction to do so. The 
change to Rule 45(b)(2) is thus a conforming amend-
ment. 

The defendant is still required to file motions under 
Rules 29, 33, and 34 within the seven-day period speci-
fied in those rules. The defendant, however, may con-
sistently with Rule 45, seek an extension of time to file 
the underlying motion as long as the defendant does so 
within the seven-day period. But the court itself is not 
required to act on that motion within any particular 
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time. Further, under Rule 45(b)(1)(B), if for some reason 
the defendant fails to file the underlying motion within 
the specified time, the court may nonetheless consider 
that untimely motion if the court determines that the 
failure to file it on time was the result of excusable ne-
glect. 

Changes Made After Publication and Comment. The 
Committee made no substantive changes to Rule 45 fol-
lowing publication. 

COMMITTEE NOTES ON RULES—2007 AMENDMENT 

Subdivision (c). Rule 45(c) is amended to remove any 
doubt as to the method for extending the time to re-
spond after service by mail, leaving with the clerk of 
court, electronic means, or other means consented to 
by the party served. This amendment parallels the 
change in Federal Rule of Civil Procedure 6(e). Three 
days are added after the prescribed period otherwise ex-
pires under Rule 45(a). Intermediate Saturdays, Sun-
days, and legal holidays are included in counting these 
added three days. If the third day is a Saturday, Sun-
day, or legal holiday, the last day to act is the next day 
that is not a Saturday, Sunday, or legal holiday. The 
effect of invoking the day that the rule would other-
wise expire under Rule 45(a) can be illustrated by as-
suming that the thirtieth day of a thirty-day period is 
a Saturday. Under Rule 45(a) the period expires on the 
next day that is not a Sunday or legal holiday. If the 
following Monday is a legal holiday, under Rule 45(a) 
the period expires on Tuesday. Three days are then 
added—Wednesday, Thursday, and Friday as the third 
and final day to act unless that is a legal holiday. If the 
prescribed period ends on a Friday, the three added 
days are Saturday, Sunday, and Monday, which is the 
third and final day to act unless it is a legal holiday. 
If Monday is a legal holiday, the next day that is not 
a legal holiday is the third and final day to act. 

Application of Rule 45(c) to a period that is less than 
eleven days can be illustrated by a paper that is served 
by mailing on a Friday. If ten days are allowed to re-
spond, intermediate Saturdays, Sundays, and legal 
holidays are excluded in determining when the period 
expires under Rule 45(a). If there is no legal holiday, 
the period expires on the Friday two weeks after the 
paper was mailed. The three added Rule 45(c) days are 
Saturday, Sunday, and Monday, which is the third and 
final day to act unless it is a legal holiday. If Monday 
is a legal holiday, the next day that is not a legal holi-
day is the final day to act. 

Changes Made to Proposed Amendment Released for Pub-

lic Comment. No change was made in the rule as pub-
lished for public comment. 

COMMITTEE NOTES ON RULES—2008 AMENDMENT 

This amendment revises the cross references to Civil 
Rule 5, which have been renumbered as part of a gen-
eral restyling of the Federal Rules of Civil Procedure. 
No substantive change is intended. 

COMMITTEE NOTES ON RULES—2009 AMENDMENT 

Subdivision (a). Subdivision (a) has been amended to 
simplify and clarify the provisions that describe how 
deadlines are computed. Subdivision (a) governs the 
computation of any time period found in a statute that 
does not specify a method of computing time, a Federal 
Rule of Criminal Procedure, a local rule, or a court 
order. In accordance with Rule 57(a)(1), a local rule may 
not direct that a deadline be computed in a manner in-
consistent with subdivision (a). In making these time 
computation rules applicable to statutory time periods, 
subdivision (a) is consistent with Civil Rule 6(a). It is 
also consistent with the language of Rule 45 prior to re-
styling, when the rule applied to ‘‘computing any pe-
riod of time.’’ Although the restyled Rule 45(a) referred 
only to time periods ‘‘specified in these rules, any local 
rule, or any court order,’’ some courts nonetheless ap-
plied the restyled Rule 45(a) when computing various 
statutory periods. 

The time-computation provisions of subdivision (a) 
apply only when a time period must be computed. They 

do not apply when a fixed time to act is set. The 
amendments thus carry forward the approach taken in 
Violette v. P.A. Days, Inc., 427 F.3d 1015, 1016 (6th Cir. 
2005) (holding that Civil Rule 6(a) ‘‘does not apply to 
situations where the court has established a specific 
calendar day as a deadline’’), and reject the contrary 
holding of In re American Healthcare Management, Inc., 
900 F.2d 827, 832 (5th Cir. 1990) (holding that Bankruptcy 
Rule 9006(a) governs treatment of a date-certain dead-
line set by court order). If, for example, the date for fil-
ing is ‘‘no later than November 1, 2007,’’ subdivision (a) 
does not govern. But if a filing is required to be made 
‘‘within 10 days’’ or ‘‘within 72 hours,’’ subdivision (a) 
describes how that deadline is computed. 

Subdivision (a) does not apply when computing a 
time period set by a statute if the statute specifies a 
method of computing time. See, e.g., 18 U.S.C. § 3142(d) 
(excluding Saturdays, Sundays, and holidays from 10 
day period). In addition, because the time period in 
Rule 46(h) is derived from 18 U.S.C. §§ 3142(d) and 3144, 
the Committee concluded that Rule 45(a) should not be 
applied to Rule 46(h). 

Subdivision (a)(1). New subdivision (a)(1) addresses the 
computation of time periods that are stated in days. It 
also applies to time periods that are stated in weeks, 
months, or years. See, e.g., Rule 35(b)(1). Subdivision 
(a)(1)(B)’s directive to ‘‘count every day’’ is relevant 
only if the period is stated in days (not weeks, months 
or years). 

Under former Rule 45(a), a period of 11 days or more 
was computed differently than a period of less than 11 
days. Intermediate Saturdays, Sundays, and legal holi-
days were included in computing the longer periods, 
but excluded in computing the shorter periods. Former 
Rule 45(a) thus made computing deadlines unneces-
sarily complicated and led to counterintuitive results. 
For example, a 10-day period and a 14-day period that 
started on the same day usually ended on the same 
day—and the 10-day period not infrequently ended later 
than the 14-day period. See Miltimore Sales, Inc. v. Int’1 

Rectifier, Inc., 412 F.3d 685, 686 (6th Cir. 2005). 
Under new subdivision (a)(1), all deadlines stated in 

days (no matter the length) are computed in the same 
way. The day of the event that triggers the deadline is 
not counted. All other days—including intermediate 
Saturdays, Sundays, and legal holidays—are counted, 
with only one exception: if the period ends on a Satur-
day, Sunday, or legal holiday, then the deadline falls 
on the next day that is not a Saturday, Sunday, or 
legal holiday. An illustration is provided below in the 
discussion of subdivision (a)(5). Subdivision (a)(3) ad-
dresses filing deadlines that expire on a day when the 
clerk’s office is inaccessible. 

Where subdivision (a) formerly referred to the ‘‘act, 
event, or default’’ that triggers the deadline, the new 
subdivision (a) refers simply to the ‘‘event’’ that trig-
gers the deadline; this change in terminology is adopt-
ed for brevity and simplicity, and is not intended to 
change the meaning. 

Periods previously expressed as less than 11 days will 
be shortened as a practical matter by the decision to 
count intermediate Saturdays, Sundays, and legal holi-
days in computing all periods. Many of those periods 
have been lengthened to compensate for the change. 
See, e.g., Rules 29(c)(1), 33(b)(2), 34, and 35(a). 

Most of the 10-day periods were adjusted to meet the 
change in computation method by setting 14 days as 
the new period. A 14-day period corresponds to the most 
frequent result of a 10-day period under the former 
computation method—two Saturdays and two Sundays 
were excluded, giving 14 days in all. A 14-day period has 
an additional advantage. The final day falls on the 
same day of the week as the event that triggered the 
period—the 14th day after a Monday, for example, is a 
Monday. This advantage of using weeklong periods led 
to adopting 7-day periods to replace some of the periods 
set at less than 10 days, and 21-day periods to replace 
20-day periods. Thirty-day and longer periods, however, 
were generally retained without change. 

Subdivision (a)(2). New subdivision (a)(2) addresses the 
computation of time periods that are stated in hours. 
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No such deadline currently appears in the Federal 
Rules of Criminal Procedure. But some statutes con-
tain deadlines stated in hours, as do some court orders 
issued in expedited proceedings. 

Under subdivision (a)(2), a deadline stated in hours 
starts to run immediately on the occurrence of the 
event that triggers the deadline. The deadline gener-
ally ends when the time expires. If, however, the time 
period expires at a specific time (say, 2:17 p.m.) on a 
Saturday, Sunday, or legal holiday, then the deadline 
is extended to the same time (2:17 p.m.) on the next day 
that is not a Saturday, Sunday, or legal holiday. Peri-
ods stated in hours are not to be ‘‘rounded up’’ to the 
next whole hour. Subdivision (a)(3) addresses situations 
when the clerk’s office is inaccessible during the last 
hour before a filing deadline expires. 

Subdivision (a)(2)(B) directs that every hour be 
counted. Thus, for example, a 72-hour period that com-
mences at 10:23 a.m. on Friday, November 2, 2007, will 
run until 9:23 a.m. on Monday, November 5; the discrep-
ancy in start and end times in this example results 
from the intervening shift from daylight saving time to 
standard time. 

Subdivision (a)(3). When determining the last day of a 
filing period stated in days or a longer unit of time, a 
day on which the clerk’s office is not accessible because 
of the weather or another reason is treated like a Sat-
urday, Sunday, or legal holiday. When determining the 
end of a filing period stated in hours, if the clerk’s of-
fice is inaccessible during the last hour of the filing pe-
riod computed under subdivision (a)(2) then the period 
is extended to the same time on the next day that is 
not a weekend, holiday or day when the clerk’s office 
is inaccessible. 

Subdivision (a)(3)’s extensions apply ‘‘[u]nless the 
court orders otherwise.’’ In some circumstances, the 
court might not wish a period of inaccessibility to trig-
ger a full 24-hour extension; in those instances, the 
court can specify a briefer extension. 

The text of the rule no longer refers to ‘‘weather or 
other conditions’’ as the reason for the inaccessibility 
of the clerk’s office. The reference to ‘‘weather’’ was 
deleted from the text to underscore that inaccessibility 
can occur for reasons unrelated to weather, such as an 
outage of the electronic filing system. Weather can 
still be a reason for inaccessibility of the clerk’s office. 
The rule does not attempt to define inaccessibility. 
Rather, the concept will continue to develop through 
caselaw, see, e.g., William G. Phelps, When Is Office of 

Clerk of Court Inaccessible Due to Weather or Other Condi-

tions for Purpose of Computing Time Period for Filing Pa-

pers under Rule 6(a) of Federal Rules of Civil Procedure, 
135 A.L.R. Fed. 259 (1996) (collecting cases). In addition, 
many local provisions address inaccessibility for pur-
poses of electronic filing, see, e.g., D. Kan. Rule CR49.11 
(‘‘A Filing User whose filing is made untimely as the 
result of a technical failure may seek appropriate relief 
from the court.’’). 

Subdivision (a)(4). New subdivision (a)(4) defines the 
end of the last day of a period for purposes of subdivi-
sion (a)(1). Subdivision (a)(4) does not apply in comput-
ing periods stated in hours under subdivision (a)(2), and 
does not apply if a different time is set by a statute, 
local rule, or order in the case. A local rule may, for ex-
ample, address the problems that might arise if a single 
district has clerk’s offices in different time zones, or 
provide that papers filed in a drop box after the normal 
hours of the clerk’s office are filed as of the day that 
is date-stamped on the papers by a device in the drop 
box. 

28 U.S.C. § 452 provides that ‘‘[a]ll courts of the United 
States shall be deemed always open for the purpose of 
filing proper papers, issuing and returning process, and 
making motions and orders.’’ A corresponding provi-
sion exists in Rule 56(a). Some courts have held that 
these provisions permit an after-hours filing by hand-
ing the papers to an appropriate official. See, e.g., 
Casalduc v. Diaz, 117 F.2d 915, 917 (1st Cir. 1941). Subdivi-
sion (a)(4) does not address the effect of the statute on 
the question of after-hours filing; instead, the rule is 

designed to deal with filings in the ordinary course 
without regard to Section 452. 

Subdivision (a)(5). New subdivision (a)(5) defines the 
‘‘next’’ day for purposes of subdivisions (a)(1)(C) and 
(a)(2)(C). The Federal Rules of Criminal Procedure con-
tain both forward-looking time periods and backward- 
looking time periods. A forward-looking time period re-
quires something to be done within a period of time 
after an event. See, e.g., Rule 35(a) (stating that a court 
may correct an arithmetic or technical error in a sen-
tence ‘‘[w]ithin 14 days after sentencing’’). A backward- 
looking time period requires something to be done 
within a period of time before an event. See, e.g., Rule 
47(c) (stating that a party must serve a written motion 
‘‘at least 7 days before the hearing date’’). In determin-
ing what is the ‘‘next’’ day for purposes of subdivisions 
(a)(1)(C) and (a)(2)(C), one should continue counting in 
the same direction—that is, forward when computing a 
forward-looking period and backward when computing 
a backward-looking period. If, for example, a filing is 
due within 10 days after an event, and the tenth day 
falls on Saturday, September 1, 2007, then the filing is 
due on Tuesday, September 4, 2007 (Monday, September 
3, is Labor Day). But if a filing is due 10 days before an 
event, and the tenth day falls on Saturday, September 
1, then the filing is due on Friday, August 31. If the 
clerk’s office is inaccessible on August 31, then subdivi-
sion (a)(3) extends the filing deadline forward to the 
next accessible day that is not a Saturday, Sunday, or 
legal holiday—no earlier than Tuesday, September 4. 

Subdivision (a)(6). New subdivision (a)(6) defines ‘‘legal 
holiday’’ for purposes of the Federal Rules of Criminal 
Procedure, including the time-computation provisions 
of subdivision (a). Subdivision (a)(6) continues to in-
clude within the definition of ‘‘legal holiday’’ days that 
are declared a holiday by the President or Congress. 

For forward-counted periods—i.e., periods that are 
measured after an event—subdivision (a)(6)(C) includes 
certain state holidays within the definition of legal 
holidays. However, state legal holidays are not recog-
nized in computing backward-counted periods. For both 
forward- and backward-counted periods, the rule thus 
protects those who may be unsure of the effect of state 
holidays. For forward-counted deadlines, treating state 
holidays the same as federal holidays extends the dead-
line. Thus, someone who thought that the federal 
courts might be closed on a state holiday would be safe-
guarded against an inadvertent late filing. In contrast, 
for backward-counted deadlines, not giving state holi-
days the treatment of federal holidays allows filing on 
the state holiday itself rather than the day before. 
Take, for example, Monday, April 21, 2008 (Patriot’s 
Day, a legal holiday in the relevant state). If a filing is 
due 14 days after an event, and the fourteenth day is 
April 21, then the filing is due on Tuesday, April 22 be-
cause Monday, April 21 counts as a legal holiday. But 
if a filing is due 14 days before an event, and the four-
teenth day is April 21, the filing is due on Monday, 
April 21; the fact that April 21 is a state holiday does 
not make April 21 a legal holiday for purposes of com-
puting this backward-counted deadline. But note that 
if the clerk’s office is inaccessible on Monday, April 21, 
then subdivision (a)(3) extends the April 21 filing dead-
line forward to the next accessible day that is not a 
Saturday, Sunday or legal holiday—no earlier than 
Tuesday, April 22. 

Changes Made to Proposed Amendment Released for Pub-

lic Comment. The Standing Committee changed Rule 
45(a)(6) to exclude state holidays from the definition of 
‘‘legal holiday’’ for purposes of computing backward- 
counted periods; conforming changes were made to the 
Committee Note to subdivision (a)(6). 

REFERENCES IN TEXT 

The Federal Rules of Civil Procedure, referred to in 
subd. (c), are set out in the Appendix to Title 28, Judici-
ary and Judicial Procedure. 
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Rule 46. Release from Custody; Supervising De-
tention 

(a) BEFORE TRIAL. The provisions of 18 U.S.C. 
§§ 3142 and 3144 govern pretrial release. 

(b) DURING TRIAL. A person released before 
trial continues on release during trial under the 
same terms and conditions. But the court may 
order different terms and conditions or termi-
nate the release if necessary to ensure that the 
person will be present during trial or that the 
person’s conduct will not obstruct the orderly 
and expeditious progress of the trial. 

(c) PENDING SENTENCING OR APPEAL. The provi-
sions of 18 U.S.C. § 3143 govern release pending 
sentencing or appeal. The burden of establishing 
that the defendant will not flee or pose a danger 
to any other person or to the community rests 
with the defendant. 

(d) PENDING HEARING ON A VIOLATION OF PRO-
BATION OR SUPERVISED RELEASE. Rule 32.1(a)(6) 
governs release pending a hearing on a violation 
of probation or supervised release. 

(e) SURETY. The court must not approve a 
bond unless any surety appears to be qualified. 
Every surety, except a legally approved cor-
porate surety, must demonstrate by affidavit 
that its assets are adequate. The court may re-
quire the affidavit to describe the following: 

(1) the property that the surety proposes to 
use as security; 

(2) any encumbrance on that property; 
(3) the number and amount of any other un-

discharged bonds and bail undertakings the 
surety has issued; and 

(4) any other liability of the surety. 

(f) BAIL FORFEITURE. 
(1) Declaration. The court must declare the 

bail forfeited if a condition of the bond is 
breached. 

(2) Setting Aside. The court may set aside in 
whole or in part a bail forfeiture upon any 
condition the court may impose if: 

(A) the surety later surrenders into cus-
tody the person released on the surety’s ap-
pearance bond; or 

(B) it appears that justice does not require 
bail forfeiture. 

(3) Enforcement. 
(A) Default Judgment and Execution. If it 

does not set aside a bail forfeiture, the court 
must, upon the government’s motion, enter 
a default judgment. 

(B) Jurisdiction and Service. By entering 
into a bond, each surety submits to the dis-
trict court’s jurisdiction and irrevocably ap-
points the district clerk as its agent to re-
ceive service of any filings affecting its li-
ability. 

(C) Motion to Enforce. The court may, upon 
the government’s motion, enforce the sure-
ty’s liability without an independent action. 
The government must serve any motion, and 
notice as the court prescribes, on the dis-
trict clerk. If so served, the clerk must 
promptly mail a copy to the surety at its 
last known address. 

(4) Remission. After entering a judgment 
under Rule 46(f)(3), the court may remit in 
whole or in part the judgment under the same 
conditions specified in Rule 46(f)(2). 

(g) EXONERATION. The court must exonerate 
the surety and release any bail when a bond con-
dition has been satisfied or when the court has 
set aside or remitted the forfeiture. The court 
must exonerate a surety who deposits cash in 
the amount of the bond or timely surrenders the 
defendant into custody. 

(h) SUPERVISING DETENTION PENDING TRIAL. 
(1) In General. To eliminate unnecessary de-

tention, the court must supervise the deten-
tion within the district of any defendants 
awaiting trial and of any persons held as ma-
terial witnesses. 

(2) Reports. An attorney for the government 
must report biweekly to the court, listing 
each material witness held in custody for 
more than 10 days pending indictment, ar-
raignment, or trial. For each material witness 
listed in the report, an attorney for the gov-
ernment must state why the witness should 
not be released with or without a deposition 
being taken under Rule 15(a). 

(i) FORFEITURE OF PROPERTY. The court may 
dispose of a charged offense by ordering the for-
feiture of 18 U.S.C. § 3142(c)(1)(B)(xi) property 
under 18 U.S.C. § 3146(d), if a fine in the amount 
of the property’s value would be an appropriate 
sentence for the charged offense. 

(j) PRODUCING A STATEMENT. 
(1) In General. Rule 26.2(a)–(d) and (f) applies 

at a detention hearing under 18 U.S.C. § 3142, 
unless the court for good cause rules other-
wise. 

(2) Sanctions for Not Producing a Statement. If 
a party disobeys a Rule 26.2 order to produce 
a witness’s statement, the court must not con-
sider that witness’s testimony at the deten-
tion hearing. 

(As amended Apr. 9, 1956, eff. July 8, 1956; Feb. 
28, 1966, eff. July 1, 1966; Apr. 24, 1972, eff. Oct. 1, 
1972; Pub. L. 98–473, title II, § 209(d), Oct. 12, 1984, 
98 Stat. 1987; Mar. 9, 1987, eff. Aug. 1, 1987; Apr. 
30, 1991, eff. Dec. 1, 1991; Apr. 22, 1993, eff. Dec. 1, 
1993; Pub. L. 103–322, title XXXIII, § 330003(h), 
Sept. 13, 1994, 108 Stat. 2141; Apr. 29, 2002, eff. 
Dec. 1, 2002.) 

NOTES OF ADVISORY COMMITTEE ON RULES—1944 

Note to Subdivision (a)(1). This rule is substantially a 
restatement of existing law, 18 U.S.C. 596, 597 [now 
3141]. 

Note to Subdivision (a)(2). This rule is substantially a 
restatement of Rule 6 of Criminal Appeals Rules, with 
the addition of a reference to bail pending certiorari. 
This rule does not supersede 18 U.S.C. 682 [now 3731] 
(Appeals; on behalf of the United States; rules of prac-
tice and procedure), which provides for the admission of 
the defendant to bail on his own recognizance pending 
an appeal taken by the Government. 

Note to Subdivision (b). This rule is substantially a re-
statement of existing law, 28 U.S.C. [former] 657. 

Note to Subdivision (d). This rule is a restatement of 
existing practice, and is based in part on 6 U.S.C. 15 
[now 31 U.S.C. 9103] (Bonds or notes of United States in 
lieu of recognizance, stipulation, bond, guaranty, or 
undertaking; place of deposit; return to depositor; con-
tractors’ bonds). 

Note to Subdivision (e). This rule is similar to Sec. 79 
of A.L.I. Code of Criminal Procedure introducing, how-
ever, an element of flexibility. Corporate sureties are 
regulated by 6 U.S.C. 6–14 [now 31 U.S.C. 9304–9308]. 

Note to Subdivision (f). 1. With the exception hereafter 
noted, this rule is substantially a restatement of exist-
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