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on a misdemeanor charge, other than a petty offense. 
As currently written, the rule is restricted to those 
cases where the defendant is held in custody, thus cre-
ating a conflict and some confusion when compared to 
Rule 5.1(a) concerning the right to a preliminary hear-
ing. Paragraph (G) is incomplete in its description of 
the circumstances requiring a preliminary hearing. In 
contrast, Rule 5.1(a) is a correct statement of the law 
concerning the defendant’s entitlement to a prelimi-
nary hearing and is consistent with 18 U.S.C. § 3060 in 
this regard. Rather than attempting to define, or re-
state, in Rule 58 when a defendant may be entitled to 
a Rule 5.1 preliminary hearing, the rule is amended to 
direct the reader to Rule 5.1. 

Changes Made After Publication and Comment. The 
Committee [made] no changes to the Rule or Commit-
tee note after publication. 

COMMITTEE NOTES ON RULES—2009 AMENDMENT 

The times set in the former rule at 10 days have been 
revised to 14 days. See the Committee Note to Rule 
45(a). 

REFERENCES IN TEXT 

The Federal Rules of Appellate Procedure, referred to 
in subd. (g)(1), are set out in the Appendix to Title 28, 
Judiciary and Judicial Procedure. 

Rule 59. Matters Before a Magistrate Judge 

(a) NONDISPOSITIVE MATTERS. A district judge 
may refer to a magistrate judge for determina-
tion any matter that does not dispose of a 
charge or defense. The magistrate judge must 
promptly conduct the required proceedings and, 
when appropriate, enter on the record an oral or 
written order stating the determination. A 
party may serve and file objections to the order 
within 14 days after being served with a copy of 
a written order or after the oral order is stated 
on the record, or at some other time the court 
sets. The district judge must consider timely ob-
jections and modify or set aside any part of the 
order that is contrary to law or clearly erro-
neous. Failure to object in accordance with this 
rule waives a party’s right to review. 

(b) DISPOSITIVE MATTERS. 
(1) Referral to Magistrate Judge. A district 

judge may refer to a magistrate judge for rec-
ommendation a defendant’s motion to dismiss 
or quash an indictment or information, a mo-
tion to suppress evidence, or any matter that 
may dispose of a charge or defense. The mag-
istrate judge must promptly conduct the re-
quired proceedings. A record must be made of 
any evidentiary proceeding and of any other 
proceeding if the magistrate judge considers it 
necessary. The magistrate judge must enter on 
the record a recommendation for disposing of 
the matter, including any proposed findings of 
fact. The clerk must immediately serve copies 
on all parties. 

(2) Objections to Findings and Recommenda-

tions. Within 14 days after being served with a 
copy of the recommended disposition, or at 
some other time the court sets, a party may 
serve and file specific written objections to 
the proposed findings and recommendations. 
Unless the district judge directs otherwise, the 
objecting party must promptly arrange for 
transcribing the record, or whatever portions 
of it the parties agree to or the magistrate 
judge considers sufficient. Failure to object in 
accordance with this rule waives a party’s 
right to review. 

(3) De Novo Review of Recommendations. The 
district judge must consider de novo any ob-
jection to the magistrate judge’s recommenda-
tion. The district judge may accept, reject, or 
modify the recommendation, receive further 
evidence, or resubmit the matter to the mag-
istrate judge with instructions. 

(Added Apr. 25, 2005, eff. Dec. 1, 2005; amended 
Mar. 26, 2009, eff. Dec. 1, 2009.) 

COMMITTEE NOTES ON RULES—2002 

Rule 59, which dealt with the effective date of the 
Federal Rules of Criminal Procedure, is no longer nec-
essary and has been deleted. 

COMMITTEE NOTES ON RULES—2005 

Rule 59 is a new rule that creates a procedure for a 
district judge to review nondispositive and dispositive 
decisions by magistrate judges. The rule is derived in 
part from Federal Rule of Civil Procedure 72. 

The Committee’s consideration of a new rule on the 
subject of review of a magistrate judge’s decisions re-
sulted from United States v. Abonce-Barrera, 257 F.3d 959 
(9th Cir. 2001). In that case the Ninth Circuit held that 
the Criminal Rules do not require appeals from nondis-
positive decisions by magistrate judges to district 
judges as a requirement for review by a court of ap-
peals. The court suggested that Federal Rule of Civil 
Procedure 72 could serve as a suitable model for a 
criminal rule. 

Rule 59(a) sets out procedures to be used in reviewing 
nondispositive matters, that is, those matters that do 
not dispose of the case. The rule requires that if the 
district judge has referred a matter to a magistrate 
judge, the magistrate judge must issue an oral or writ-
ten order on the record. To preserve the issue for fur-
ther review, a party must object to that order within 10 
days after being served with a copy of the order or after 
the oral order is stated on the record or at some other 
time set by the court. If an objection is made, the dis-
trict court is required to consider the objection. If the 
court determines that the magistrate judge’s order, or 
a portion of the order, is contrary to law or is clearly 
erroneous, the court must set aside the order, or the af-
fected part of the order. See also 28 U.S.C. § 636(b)(1)(A). 

Rule 59(b) provides for assignment and review of rec-
ommendations made by magistrate judges on disposi-
tive matters, including motions to suppress or quash an 
indictment or information. The rule directs the mag-
istrate judge to consider the matter promptly, hold any 
necessary evidentiary hearings, and enter his or her 
recommendation on the record. After being served with 
a copy of the magistrate judge’s recommendation, 
under Rule 59(b)(2), the parties have a period of 10 days 
to file any objections. If any objections are filed, the 
district court must consider the matter de novo and ac-
cept, reject, or modify the recommendation, or return 
the matter to the magistrate judge for further consid-
eration. 

Both Rule 59(a) and (b) contain a provision that ex-
plicitly states that failure to file an objection in ac-
cordance with the rule amounts to a waiver of the 
issue. This waiver provision is intended to establish the 
requirements for objecting in a district court in order 
to preserve appellate review of magistrate judges’ deci-
sions. In Thomas v. Arn, 474 U.S. 140, 155 (1985), the Su-
preme Court approved the adoption of waiver rules on 
matters for which a magistrate judge had made a deci-
sion or recommendation. The Committee believes that 
the waiver provisions will enhance the ability of a dis-
trict court to review a magistrate judge’s decision or 
recommendation by requiring a party to promptly file 
an objection to that part of the decision or recom-
mendation at issue. Further, the Supreme Court has 
held that a de novo review of a magistrate judge’s deci-
sion or recommendation is required to satisfy Article 
III concerns only where there is an objection. Peretz v. 

United States, 501 U.S. 293 (1991). 
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Despite the waiver provisions, the district judge re-
tains the authority to review any magistrate judge’s 
decision or recommendation whether or not objections 
are timely filed. This discretionary review is in accord 
with the Supreme Court’s decision in Thomas v. Arn, 

supra, at 154. See also Matthews v. Weber, 423 U.S. 261, 
270–271 (1976). 

Although the rule distinguishes between ‘‘disposi-
tive’’ and ‘‘nondispositive’’ matters, it does not at-
tempt to define or otherwise catalog motions that may 
fall within either category. Instead, that task is left to 
the case law. 

Changes Made After Publication and Comment. The 
Committee adopted almost all of the style suggestions 
by the Style Subcommittee, and several of the sugges-
tions by the Federal Magistrate Judges’ Association. In 
particular the Committee adopted a variation of the 
language suggested by the Association concerning mat-
ters disposing of a ‘‘charge or defense.’’ The committee 
also addressed the issue in Rule 59(a) of clarifying the 
starting point for the 10 days in which to file objections 
by changing the word ‘‘made’’ in line 9 to read ‘‘stat-
ed.’’ In Rule 59(b)(1) the Committee rearranged the 
order of the sample motions that would be considered 
‘‘dispositive.’’ Finally, the Committee included a para-
graph at the end of the Committee Note, addressing the 
decision not to further specify in the rule, or the Note, 
what matters might be dispositive or nondispositive. 

COMMITTEE NOTES ON RULES—2009 AMENDMENT 

The times set in the former rule at 10 days have been 
revised to 14 days. See the Committee Note to Rule 
45(a). 

Rule 60. Victim’s Rights 

(a) IN GENERAL. 
(1) Notice of a Proceeding. The government 

must use its best efforts to give the victim 
reasonable, accurate, and timely notice of any 
public court proceeding involving the crime. 

(2) Attending the Proceeding. The court must 
not exclude a victim from a public court pro-
ceeding involving the crime, unless the court 
determines by clear and convincing evidence 
that the victim’s testimony would be materi-
ally altered if the victim heard other testi-
mony at that proceeding. In determining 
whether to exclude a victim, the court must 
make every effort to permit the fullest attend-
ance possible by the victim and must consider 
reasonable alternatives to exclusion. The rea-
sons for any exclusion must be clearly stated 
on the record. 

(3) Right to Be Heard on Release, a Plea, or 

Sentencing. The court must permit a victim to 
be reasonably heard at any public proceeding 
in the district court concerning release, plea, 
or sentencing involving the crime. 

(b) ENFORCEMENT AND LIMITATIONS. 
(1) Time for Deciding a Motion. The court 

must promptly decide any motion asserting a 
victim’s rights described in these rules. 

(2) Who May Assert the Rights. A victim’s 
rights described in these rules may be asserted 
by the victim, the victim’s lawful representa-
tive, the attorney for the government, or any 
other person as authorized by 18 U.S.C. 
§ 3771(d) and (e). 

(3) Multiple Victims. If the court finds that 
the number of victims makes it impracticable 
to accord all of them their rights described in 
these rules, the court must fashion a reason-
able procedure that gives effect to these rights 
without unduly complicating or prolonging 
the proceedings. 

(4) Where Rights May Be Asserted. A victim’s 
rights described in these rules must be as-
serted in the district where a defendant is 
being prosecuted for the crime. 

(5) Limitations on Relief. A victim may move 
to reopen a plea or sentence only if: 

(A) the victim asked to be heard before or 
during the proceeding at issue, and the re-
quest was denied; 

(B) the victim petitions the court of ap-
peals for a writ of mandamus within 10 days 
after the denial, and the writ is granted; and 

(C) in the case of a plea, the accused has 
not pleaded to the highest offense charged. 

(6) No New Trial. A failure to afford a victim 
any right described in these rules is not 
grounds for a new trial. 

(Added Apr. 23, 2008, eff. Dec. 1, 2008.) 

COMMITTEE NOTES ON RULES—2008 

This rule implements several provisions of the Crime 
Victims’ Rights Act, codified at 18 U.S.C. § 3771, in judi-
cial proceedings in the federal courts. 

Subdivision (a)(1). This subdivision incorporates 18 
U.S.C. § 3771(a)(2), which provides that a victim has a 
‘‘right to reasonable, accurate, and timely notice of 
any public court proceeding. . . .’’ The enactment of 18 
U.S.C. § 3771(a)(2) supplemented an existing statutory 
requirement that all federal departments and agencies 
engaged in the detection, investigation, and prosecu-
tion of crime identify victims at the earliest possible 
time and inform those victims of various rights, includ-
ing the right to notice of the status of the investiga-
tion, the arrest of a suspect, the filing of charges 
against a suspect, and the scheduling of judicial pro-
ceedings. See 42 U.S.C. § 10607(b) & (c)(3)(A)–(D). 

Subdivision (a)(2). This subdivision incorporates 18 
U.S.C. § 3771(a)(3), which provides that the victim shall 
not be excluded from public court proceedings unless 
the court finds by clear and convincing evidence that 
the victim’s testimony would be materially altered by 
attending and hearing other testimony at the proceed-
ing, and 18 U.S.C. § 3771(b), which provides that the 
court shall make every effort to permit the fullest pos-
sible attendance by the victim. 

Rule 615 of the Federal Rules of Evidence addresses 
the sequestration of witnesses. Although Rule 615 re-
quires the court upon the request of a party to order 
the witnesses to be excluded so they cannot hear the 
testimony of other witnesses, it contains an exception 
for ‘‘a person authorized by statute to be present.’’ Ac-
cordingly, there is no conflict between Rule 615 and 
this rule, which implements the provisions of the 
Crime Victims’ Rights Act. 

Subdivision (a)(3). This subdivision incorporates 18 
U.S.C. § 3771(a)(4), which provides that a victim has the 
‘‘right to be reasonably heard at any public proceeding 
in the district court involving release, plea, [or] sen-
tencing. . . .’’ 

Subdivision (b). This subdivision incorporates the pro-
visions of 18 U.S.C. § 3771(d)(1), (2), (3), and (5). The stat-
ute provides that the victim, the victim’s lawful rep-
resentative, and the attorney for the government, and 
any other person as authorized by 18 U.S.C. § 377l(d) and 
(e) may assert the victim’s rights. In referring to the 
victim and the victim’s lawful representative, the com-
mittee intends to include counsel. 18 U.S.C. § 3771(e) 
makes provision for the rights of victims who are in-
competent, incapacitated, or deceased, and 18 U.S.C. 
§ 3771(d)(1) provides that ‘‘[a] person accused of the 
crime may not obtain any form of relief under this 
chapter.’’ 

The statute provides that those rights are to be as-
serted in the district court where the defendant is 
being prosecuted (or if no prosecution is underway, in 
the district where the crime occurred). Where there are 
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