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(A) the percentage which the average per- 
pupil expenditure in the Commonwealth of 
Puerto Rico is of the lowest average per- 
pupil expenditure of any of the 50 States; 
and 

(B) 32 percent of the average per-pupil ex-
penditure in the United States. 

(2) Minimum percentage 

The percentage in paragraph (1)(A) shall not 
be less than— 

(A) for fiscal year 2002, 77.5 percent; 
(B) for fiscal year 2003, 80.0 percent; 
(C) for fiscal year 2004, 82.5 percent; and 
(D) for fiscal year 2005 and succeeding fis-

cal years, 85.0 percent. 

(3) Limitation 

If the application of paragraph (2) for any 
fiscal year would result in any of the 50 States 
or the District of Columbia receiving less 
under this part than it received under this 
part for the preceding fiscal year, then the 
percentage described in paragraph (1)(A) that 
is used for the Commonwealth of Puerto Rico 
for the fiscal year for which the determination 
is made shall be the greater of the percentage 
in paragraph (1)(A) for such fiscal year or the 
percentage used for the preceding fiscal year. 

(c) Ratable reductions; reallocations 

(1) In general 

(A) If, after the Secretary reserves funds 
under section 6398(c) of this title, the amount 
appropriated to carry out this part for any fis-
cal year is insufficient to pay in full the 
amounts for which all States are eligible, the 
Secretary shall ratably reduce each such 
amount. 

(B) If additional funds become available for 
making such payments for any fiscal year, the 
Secretary shall allocate such funds to States 
in amounts that the Secretary determines will 
best carry out the purpose of this part. 

(2) Special rule 

(A) The Secretary shall further reduce the 
amount of any grant to a State under this part 
for any fiscal year if the Secretary deter-
mines, based on available information on the 
numbers and needs of migratory children in 
the State and the program proposed by the 
State to address such needs, that such amount 
exceeds the amount required under section 
6394 of this title. 

(B) The Secretary shall reallocate such ex-
cess funds to other States whose grants under 
this part would otherwise be insufficient to 
provide an appropriate level of services to mi-
gratory children, in such amounts as the Sec-
retary determines are appropriate. 

(d) Consortium arrangements 

(1) In general 

In the case of a State that receives a grant 
of $1,000,000 or less under this section, the Sec-
retary shall consult with the State edu-
cational agency to determine whether consor-
tium arrangements with another State or 
other appropriate entity would result in deliv-
ery of services in a more effective and efficient 
manner. 

(2) Proposals 

Any State, regardless of the amount of such 
State’s allocation, may submit a consortium 
arrangement to the Secretary for approval. 

(3) Approval 

The Secretary shall approve a consortium 
arrangement under paragraph (1) or (2) if the 
proposal demonstrates that the arrangement 
will— 

(A) reduce administrative costs or pro-
gram function costs for State programs; and 

(B) make more funds available for direct 
services to add substantially to the welfare 
or educational attainment of children to be 
served under this part. 

(e) Determining numbers of eligible children 

In order to determine the estimated number of 
migratory children residing in each State for 
purposes of this section, the Secretary shall— 

(1) use such information as the Secretary 
finds most accurately reflects the actual num-
ber of migratory children; 

(2) develop and implement a procedure for 
more accurately reflecting cost factors for dif-
ferent types of summer and intersession pro-
gram designs; 

(3) adjust the full-time equivalent number of 
migratory children who reside in each State to 
take into account— 

(A) the special needs of those children par-
ticipating in special programs provided 
under this part that operate during the sum-
mer and intersession periods; and 

(B) the additional costs of operating such 
programs; and 

(4) conduct an analysis of the options for ad-
justing the formula so as to better direct serv-
ices to the child whose education has been in-
terrupted. 

(Pub. L. 89–10, title I, § 1303, as added Pub. L. 
107–110, title I, § 101, Jan. 8, 2002, 115 Stat. 1571.) 

PRIOR PROVISIONS 

A prior section 6393, Pub. L. 89–10, title I, § 1303, as 
added Pub. L. 103–382, title I, § 101, Oct. 20, 1994, 108 Stat. 
3585, related to State allocations, prior to the general 
amendment of this subchapter by Pub. L. 107–110. 

§ 6394. State applications; services 

(a) Application required 

Any State desiring to receive a grant under 
this part for any fiscal year shall submit an ap-
plication to the Secretary at such time and in 
such manner as the Secretary may require. 

(b) Program information 

Each such application shall include— 
(1) a description of how, in planning, imple-

menting, and evaluating programs and 
projects assisted under this part, the State 
and its local operating agencies will ensure 
that the special educational needs of migra-
tory children, including preschool migratory 
children, are identified and addressed 
through— 

(A) the full range of services that are 
available for migratory children from appro-
priate local, State, and Federal educational 
programs; 
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(B) joint planning among local, State, and 
Federal educational programs serving mi-
grant children, including language instruc-
tion educational programs under part A or B 
of subchapter III of this chapter; 

(C) the integration of services available 
under this part with services provided by 
those other programs; and 

(D) measurable program goals and out-
comes; 

(2) a description of the steps the State is 
taking to provide all migratory students with 
the opportunity to meet the same challenging 
State academic content standards and chal-
lenging State student academic achievement 
standards that all children are expected to 
meet; 

(3) a description of how the State will use 
funds received under this part to promote 
interstate and intrastate coordination of serv-
ices for migratory children, including how, 
consistent with procedures the Secretary may 
require, the State will provide for educational 
continuity through the timely transfer of per-
tinent school records, including information 
on health, when children move from one 
school to another, whether or not such move 
occurs during the regular school year; 

(4) a description of the State’s priorities for 
the use of funds received under this part, and 
how such priorities relate to the State’s as-
sessment of needs for services in the State; 

(5) a description of how the State will deter-
mine the amount of any subgrants the State 
will award to local operating agencies, taking 
into account the numbers and needs of migra-
tory children, the requirements of subsection 
(d) of this section, and the availability of 
funds from other Federal, State, and local pro-
grams; 

(6) such budgetary and other information as 
the Secretary may require; and 

(7) a description of how the State will en-
courage programs and projects assisted under 
this part to offer family literacy services if 
the program or project serves a substantial 
number of migratory children who have par-
ents who do not have a high school diploma or 
its recognized equivalent or who have low lev-
els of literacy. 

(c) Assurances 

Each such application shall also include assur-
ances, satisfactory to the Secretary, that— 

(1) funds received under this part will be 
used only— 

(A) for programs and projects, including 
the acquisition of equipment, in accordance 
with section 6396 of this title; and 

(B) to coordinate such programs and 
projects with similar programs and projects 
within the State and in other States, as well 
as with other Federal programs that can 
benefit migratory children and their fami-
lies; 

(2) such programs and projects will be car-
ried out in a manner consistent with the ob-
jectives of section 6314 of this title, sub-
sections (b) and (d) of section 6315 of this title, 
subsections (b) and (c) of section 6321 of this 
title, and part I of this subchapter; 

(3) in the planning and operation of pro-
grams and projects at both the State and local 
agency operating level, there is consultation 
with parent advisory councils for programs of 
1 school year in duration, and that all such 
programs and projects are carried out— 

(A) in a manner that provides for the same 
parental involvement as is required for pro-
grams and projects under section 6318 of this 
title, unless extraordinary circumstances 
make such provision impractical; and 

(B) in a format and language understand-
able to the parents; 

(4) in planning and carrying out such pro-
grams and projects, there has been, and will 
be, adequate provision for addressing the 
unmet education needs of preschool migratory 
children; 

(5) the effectiveness of such programs and 
projects will be determined, where feasible, 
using the same approaches and standards that 
will be used to assess the performance of stu-
dents, schools, and local educational agencies 
under part A of this subchapter; 

(6) to the extent feasible, such programs and 
projects will provide for— 

(A) advocacy and outreach activities for 
migratory children and their families, in-
cluding informing such children and families 
of, or helping such children and families 
gain access to, other education, health, nu-
trition, and social services; 

(B) professional development programs, in-
cluding mentoring, for teachers and other 
program personnel; 

(C) family literacy programs, including 
such programs that use models developed 
under Even Start; 

(D) the integration of information tech-
nology into educational and related pro-
grams; and 

(E) programs to facilitate the transition of 
secondary school students to postsecondary 
education or employment; and 

(7) the State will assist the Secretary in de-
termining the number of migratory children 
under paragraphs (1)(A) and (2)(B)(i) of section 
6393(a) of this title, through such procedures 
as the Secretary may require. 

(d) Priority for services 

In providing services with funds received 
under this part, each recipient of such funds 
shall give priority to migratory children who 
are failing, or most at risk of failing, to meet 
the State’s challenging State academic content 
standards and challenging State student aca-
demic achievement standards, and whose edu-
cation has been interrupted during the regular 
school year. 

(e) Continuation of services 

Notwithstanding any other provision of this 
part— 

(1) a child who ceases to be a migratory 
child during a school term shall be eligible for 
services until the end of such term; 

(2) a child who is no longer a migratory child 
may continue to receive services for 1 addi-
tional school year, but only if comparable 
services are not available through other pro-
grams; and 
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(3) secondary school students who were eligi-
ble for services in secondary school may con-
tinue to be served through credit accrual pro-
grams until graduation. 

(Pub. L. 89–10, title I, § 1304, as added Pub. L. 
107–110, title I, § 101, Jan. 8, 2002, 115 Stat. 1574.) 

REFERENCES TO PARTS A AND B OF SUBCHAPTER III 
CONSIDERED TO BE REFERENCES TO PARTS B AND A 
OF SUBCHAPTER III 

References to parts A and B of subchapter III of this 
chapter are considered to be references to parts B and 
A, respectively, of subchapter III of this chapter in cer-
tain fiscal years. See section 6801(c) of this title. 

PRIOR PROVISIONS 

A prior section 6394, Pub. L. 89–10, title I, § 1304, as 
added Pub. L. 103–382, title I, § 101, Oct. 20, 1994, 108 Stat. 
3587; amended Pub. L. 106–554, § 1(a)(4) [div. B, title XVI, 
§ 1605], Dec. 21, 2000, 114 Stat. 2763, 2763A–334, related to 
State applications and services, prior to the general 
amendment of this subchapter by Pub. L. 107–110. 

§ 6395. Secretarial approval; peer review 

(a) Secretarial approval 

The Secretary shall approve each State appli-
cation that meets the requirements of this part. 

(b) Peer review 

The Secretary may review any such applica-
tion with the assistance and advice of State offi-
cials and other individuals with relevant exper-
tise. 

(Pub. L. 89–10, title I, § 1305, as added Pub. L. 
107–110, title I, § 101, Jan. 8, 2002, 115 Stat. 1576.) 

PRIOR PROVISIONS 

A prior section 6395, Pub. L. 89–10, title I, § 1305, as 
added Pub. L. 103–382, title I, § 101, Oct. 20, 1994, 108 Stat. 
3588, related to Secretarial approval and peer review, 
prior to the general amendment of this subchapter by 
Pub. L. 107–110. 

§ 6396. Comprehensive needs assessment and 
service-delivery plan; authorized activities 

(a) Comprehensive plan 

(1) In general 

Each State that receives assistance under 
this part shall ensure that the State and its 
local operating agencies identify and address 
the special educational needs of migratory 
children in accordance with a comprehensive 
State plan that— 

(A) is integrated with other programs 
under this chapter or other Acts, as appro-
priate; 

(B) may be submitted as a part of a con-
solidated application under section 7842 of 
this title, if— 

(i) the special needs of migratory chil-
dren are specifically addressed in the com-
prehensive State plan; 

(ii) the comprehensive State plan is de-
veloped in collaboration with parents of 
migratory children; and 

(iii) the comprehensive State plan is not 
used to supplant State efforts regarding, 
or administrative funding for, this part; 

(C) provides that migratory children will 
have an opportunity to meet the same chal-

lenging State academic content standards 
and challenging State student academic 
achievement standards that all children are 
expected to meet; 

(D) specifies measurable program goals 
and outcomes; 

(E) encompasses the full range of services 
that are available for migratory children 
from appropriate local, State, and Federal 
educational programs; 

(F) is the product of joint planning among 
such local, State, and Federal programs, in-
cluding programs under part A of this sub-
chapter, early childhood programs, and lan-
guage instruction educational programs 
under part A or B of subchapter III of this 
chapter; and 

(G) provides for the integration of services 
available under this part with services pro-
vided by such other programs. 

(2) Duration of the plan 

Each such comprehensive State plan shall— 
(A) remain in effect for the duration of the 

State’s participation under this part; and 
(B) be periodically reviewed and revised by 

the State, as necessary, to reflect changes in 
the State’s strategies and programs under 
this part. 

(b) Authorized activities 

(1) Flexibility 

In implementing the comprehensive plan de-
scribed in subsection (a) of this section, each 
State educational agency, where applicable 
through its local educational agencies, shall 
have the flexibility to determine the activities 
to be provided with funds made available 
under this part, except that such funds first 
shall be used to meet the identified needs of 
migratory children that result from their mi-
gratory lifestyle, and to permit these children 
to participate effectively in school. 

(2) Unaddressed needs 

Funds provided under this part shall be used 
to address the needs of migratory children 
that are not addressed by services available 
from other Federal or non-Federal programs, 
except that migratory children who are eligi-
ble to receive services under part A of this 
subchapter may receive those services through 
funds provided under that part, or through 
funds under this part that remain after the 
agency addresses the needs described in para-
graph (1). 

(3) Construction 

Nothing in this part shall be construed to 
prohibit a local educational agency from serv-
ing migratory children simultaneously with 
students with similar educational needs in the 
same educational settings, where appropriate. 

(4) Special rule 

Notwithstanding section 6314 of this title, a 
school that receives funds under this part 
shall continue to address the identified needs 
described in paragraph (1), and shall meet the 
special educational needs of migratory chil-
dren before using funds under this part for 
schoolwide programs under section 6314 of this 
title. 
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