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repay any amounts that such agency received under
such section for such fiscal year based on, any child
who would be eligible under such subsections except
that such child does not meet the requirements of sub-
section (a)(1)(B) or (b)(2)(B), respectively, of such sec-
tion 3, if such child meets the requirements of para-
graph (3) of this subsection.”

Subsec. (c)(2). Pub. L. 106-398, §1 [[div. A], title XVIII,
§1813(2)], redesignated par. (3) as (2). Former par. (2) re-
designated (1).

Subsec. (¢)(2)(D). Pub. L. 106-398, §1 [[div. A], title
XVIII, §1813(3)(A)], struck out ‘‘section 5(d)(2) of the
Act of September 30, 1950 (Public Law 874, 81st Con-
gress) (as such section was in effect on the day preced-
ing October 20, 1994) or” after ‘‘otherwise permitted
under’’.

Subsec. (¢)(2)(E). Pub. L. 106-398, §1 [[div. A], title
XVIII, §1813(3)(B)], substituted ‘1999 for ‘1994’’, struck
out ‘‘(or such section’s predecessor authority)” after
“‘section 7703(b) of this title’’, and substituted ‘‘para-
graph (1) for ‘‘paragraph (2)”.

Subsec. (c)(3). Pub. L. 106-398, §1 [[div. A], title XVIII,
§1813(2)], redesignated par. (3) as (2).

EFFECTIVE AND TERMINATION DATES OF 2013
AMENDMENT

Amendment by Pub. L. 112-239 effective for a 2-year
period beginning on Jan. 2, 2013, and repealed on the
day after the 2-year period and this subchapter to be
applied as if the amendment had never been enacted,
see section 563(c) of Pub. L. 112-239 set out as a note
under section 7702 of this title.

§7711. Administrative hearings and judicial re-
view

(a) Administrative hearings

A local educational agency and a State that is
adversely affected by any action of the Sec-
retary under this subchapter or under the Act of
September 30, 1950 (Public Law 874, 81st Con-
gress) (as such Act was in effect on the day pre-
ceding October 20, 1994) shall be entitled to a
hearing on such action in the same manner as if
such agency were a person under chapter 5 of
title 5 if the local educational agency or State,
as the case may be, submits to the Secretary a
request for the hearing not later than 60 days
after the date of the action of the Secretary
under this subchapter.

(b) Judicial review of secretarial action
(1) In general

A local educational agency or a State ag-
grieved by the Secretary’s final decision fol-
lowing an agency proceeding under subsection
(a) of this section may, within 30 working days
(as determined by the local educational agen-
cy or State) after receiving notice of such de-
cision, file with the United States court of ap-
peals for the circuit in which such agency or
State is located a petition for review of that
action. The clerk of the court shall promptly
transmit a copy of the petition to the Sec-
retary. The Secretary shall then file in the
court the record of the proceedings on which
the Secretary’s action was based, as provided
in section 2112 of title 28.

(2) Findings of fact

The findings of fact by the Secretary, if sup-
ported by substantial evidence, shall be con-
clusive, but the court, for good cause shown,
may remand the case to the Secretary to take
further evidence. The Secretary may there-
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upon make new or modified findings of fact
and may modify the Secretary’s previous ac-
tion, and shall file in the court the record of
the further proceedings. Such new or modified
findings of fact shall likewise be conclusive if
supported by substantial evidence.

(3) Review

The court shall have exclusive jurisdiction
to affirm the action of the Secretary or to set
it aside, in whole or in part. The judgment of
the court shall be subject to review by the Su-
preme Court of the United States upon certio-
rari or certification as provided in section 1254
of title 28.

(Pub. L. 89-10, title VIII, §8011, as added Pub. L.
103-382, title I, §101, Oct. 20, 1994, 108 Stat. 3768;
amended Pub. L. 106-398, §1 [[div. A], title XVIII,
§1814(a)(1), (b)], Oct. 30, 2000, 114 Stat. 1654,
1654A-387.)

REFERENCES IN TEXT

Act of September 30, 1950 (Public Law 874, 81st Con-
gress) (as such Act was in effect on the day preceding
October 20, 1994), referred to in subsec. (a), is act Sept.
30, 1950, ch. 1124, 64 Stat. 1100, as amended, which was
classified generally to chapter 13 (§236 et seq.) of this
title prior to repeal by Pub. L. 103-382, title III, §331(b),
Oct. 20, 1994, 108 Stat. 3965. For complete classification
of this Act to the Code, see Tables.

AMENDMENTS

2000—Subsec. (a). Pub. L. 106-398, §1 [[div. A], title
XVIII, §1814(a)(1)], inserted ‘‘if the local educational
agency or State, as the case may be, submits to the
Secretary a request for the hearing not later than 60
days after the date of the action of the Secretary under
this subchapter’’ before period at end.

Subsec. (b)(1). Pub. L. 106-398, §1 [[div. A], title XVIII,
§1814(b)], substituted ‘30 working days (as determined
by the local educational agency or State)” for ‘60
days’’.

EFFECTIVE DATE OF 2000 AMENDMENT

Pub. L. 106-398, §1 [[div. A], title XVIII, §1814(a)(2)]1,
Oct. 30, 2000, 114 Stat. 1654, 1654A-387, provided that:
““The amendment made by paragraph (1) [amending this
section] shall apply with respect to an action of the
Secretary under title VIII of the Elementary and Sec-
ondary Education Act of 1965 (20 U.S.C. 7701 et seq.) ini-
tiated on or after the date of the enactment of this Act
[Oct. 30, 2000].”

§7712. Forgiveness of overpayments

Notwithstanding any other provision of law,
the Secretary may forgive the obligation of a
local educational agency to repay, in whole or in
part, the amount of any overpayment received
under this subchapter, or under this sub-
chapter’s predecessor authorities, if the Sec-
retary determines that the overpayment was
made as a result of an error made by—

(1) the Secretary; or

(2) the local educational agency and repay-
ment of the full amount of the overpayment
will result in an undue financial hardship on
the agency and seriously harm the agency’s
educational program.

(Pub. L. 89-10, title VIII, §8012, as added Pub. L.
103-382, title I, §101, Oct. 20, 1994, 108 Stat. 3769;
amended Pub. L. 106-398, §1 [[div. A], title XVIII,
§1815], Oct. 30, 2000, 114 Stat. 1654, 1654A-387.)
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AMENDMENTS

2000—Pub. L. 106-398 substituted ‘‘under this sub-
chapter’s predecessor authorities’ for ‘‘under the Act
of September 30, 1950 (Public Law 874, 81st Congress) or
the Act of September 23, 1950 (Public Law 815, 81st Con-
gress) (as such Acts were in effect on the day preceding
October 20, 1994)”’ in introductory provisions.

§7713. Definitions

For purposes of this subchapter:
(1) Armed Forces

The term ‘““Armed Forces’” means the Army,
Navy, Air Force, and Marine Corps.

(2) Average per-pupil expenditure

The term ‘‘average per-pupil expenditure”’
means—

(A) the aggregate current expenditures of
all local educational agencies in the State;
divided by

(B) the total number of children in average
daily attendance for whom such agencies
provided free public education.

(3) Construction

The term ‘‘construction” means—

(A) the preparation of drawings and speci-
fications for school facilities;

(B) erecting, building, acquiring, altering,
remodeling, repairing, or extending school
facilities;

(C) inspecting and supervising the con-
struction of school facilities; and

(D) debt service for such activities.

(4) Current expenditures

The term ‘‘current expenditures’ means ex-
penditures for free public education, including
expenditures for administration, instruction,
attendance and health services, pupil trans-
portation services, operation and maintenance
of plant, fixed charges, and net expenditures
to cover deficits for food services and student
body activities, but does not include expendi-
tures for community services, capital outlay,
and debt service, or any expenditures made
from funds awarded under part A of sub-
chapter I of this chapter and subchapter VI of
this chapter. The determination of whether an
expenditure for the replacement of equipment
is considered a current expenditure or a cap-
ital outlay shall be determined in accordance
with generally accepted accounting principles
as determined by the State.

(5) Federal property

(A) In general

Except as provided in subparagraphs (B)
through (F), the term ‘‘Federal property’’
means real property that is not subject to
taxation by any State or any political sub-
division of a State due to Federal agree-
ment, law, or policy, and that is—

(i) owned by the United States or leased
by the United States from another entity;

(ii)(I) held in trust by the United States
for individual Indians or Indian tribes;

(IT) held by individual Indians or Indian
tribes subject to restrictions on alienation
imposed by the United States;

(ITII) conveyed at any time under the
Alaska Native Claims Settlement Act [43

U.S.C. 1601 et seq.] to a Native individual,
Native group, or village or regional cor-
poration;

(IV) public land owned by the United
States that is designated for the sole use
and benefit of individual Indians or Indian
tribes; or

(V) used for low-rent housing, as de-
scribed in paragraph (10), that is located
on land described in subclause (I), (II),
(ITIT), or (IV) of this clause or on land that
met one of those descriptions immediately
before such property’s use for such hous-
1ng;

(iii)(I) part of a low-rent housing project
assisted under the United States Housing
Act of 1937 [42 U.S.C. 1437 et seq.];

(IT) used to provide housing for homeless
children at closed military installations
pursuant to section 11411 of title 42; or

(ITT) used for affordable housing assisted
under the Native American Housing As-
sistance and Self-Determination Act of
1996 [25 U.S.C. 4101 et seq.]; or

(iv) owned by a foreign government or by
an international organization.

(B) Schools providing flight training to mem-
bers of Air Force

The term ‘‘Federal property’ includes, so
long as not subject to taxation by any State
or any political subdivision of a State, and
whether or not that tax exemption is due to
Federal agreement, law, or policy, any
school providing flight training to members
of the Air Force under contract with the Air
Force at an airport owned by a State or po-
litical subdivision of a State.

(C) Non-Federal easements, leases, licenses,
permits, improvements, and certain other
real property

The term ‘‘Federal property’’ includes,
whether or not subject to taxation by a
State or a political subdivision of a State—

(i) any non-Federal easement, lease, li-
cense, permit, or other such interest in
Federal property as otherwise described in
this paragraph, but not including any non-
Federal fee-simple interest;

(ii) any improvement on Federal prop-
erty as otherwise described in this para-
graph; and

(iii) real property that, immediately be-
fore its sale or transfer to a non-Federal
party, was owned by the United States and
otherwise qualified as Federal property de-
scribed in this paragraph, but only for one
year beyond the end of the fiscal year of
such sale or transfer.

(D) Certain Postal Service property and pipe-
lines and utility lines

Notwithstanding any other provision of
this paragraph, the term ‘‘Federal property’’
does not include—

(i) any real property under the jurisdic-
tion of the United States Postal Service
that is used primarily for the provision of
postal services; or

(ii) pipelines and utility lines.
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