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ceipt to provide the requisite notice to the par-
ent or Indian custodian and the tribe. No foster
care placement or termination of parental
rights proceeding shall be held until at least ten
days after receipt of notice by the parent or In-
dian custodian and the tribe or the Secretary:
Provided, That the parent or Indian custodian or
the tribe shall, upon request, be granted up to
twenty additional days to prepare for such pro-
ceeding.

(b) Appointment of counsel

In any case in which the court determines
indigency, the parent or Indian custodian shall
have the right to court-appointed counsel in any
removal, placement, or termination proceeding.
The court may, in its discretion, appoint coun-
sel for the child upon a finding that such ap-
pointment is in the best interest of the child.
Where State law makes no provision for ap-
pointment of counsel in such proceedings, the
court shall promptly notify the Secretary upon
appointment of counsel, and the Secretary, upon
certification of the presiding judge, shall pay
reasonable fees and expenses out of funds which
may be appropriated pursuant to section 13 of
this title.

(¢) Examination of reports or other documents

Each party to a foster care placement or ter-
mination of parental rights proceeding under
State law involving an Indian child shall have
the right to examine all reports or other docu-
ments filed with the court upon which any deci-
sion with respect to such action may be based.

(d) Remedial services and rehabilitative pro-
grams; preventive measures

Any party seeking to effect a foster care
placement of, or termination of parental rights
to, an Indian child under State law shall satisfy
the court that active efforts have been made to
provide remedial services and rehabilitative pro-
grams designed to prevent the breakup of the In-
dian family and that these efforts have proved
unsuccessful.

(e) Foster care placement orders; evidence; de-
termination of damage to child

No foster care placement may be ordered in
such proceeding in the absence of a determina-
tion, supported by clear and convincing evi-
dence, including testimony of qualified expert
witnesses, that the continued custody of the
child by the parent or Indian custodian is likely
to result in serious emotional or physical dam-
age to the child.

(f) Parental rights termination orders; evidence;
determination of damage to child

No termination of parental rights may be or-
dered in such proceeding in the absence of a de-
termination, supported by evidence beyond a
reasonable doubt, including testimony of quali-
fied expert witnesses, that the continued cus-
tody of the child by the parent or Indian custo-
dian is likely to result in serious emotional or
physical damage to the child.

(Pub. L. 95-608, title I, §102, Nov. 8, 1978, 92 Stat.
3071.)
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§ 1913. Parental rights; voluntary termination

(a) Consent; record; certification matters; invalid
consents

Where any parent or Indian custodian volun-
tarily consents to a foster care placement or to
termination of parental rights, such consent
shall not be valid unless executed in writing and
recorded before a judge of a court of competent
jurisdiction and accompanied by the presiding
judge’s certificate that the terms and conse-
quences of the consent were fully explained in
detail and were fully understood by the parent
or Indian custodian. The court shall also certify
that either the parent or Indian custodian fully
understood the explanation in English or that it
was interpreted into a language that the parent
or Indian custodian understood. Any consent
given prior to, or within ten days after, birth of
the Indian child shall not be valid.

(b) Foster care placement; withdrawal of consent

Any parent or Indian custodian may withdraw
consent to a foster care placement under State
law at any time and, upon such withdrawal, the
child shall be returned to the parent or Indian
custodian.

(¢) Voluntary termination of parental rights or
adoptive placement; withdrawal of consent;
return of custody

In any voluntary proceeding for termination
of parental rights to, or adoptive placement of,
an Indian child, the consent of the parent may
be withdrawn for any reason at any time prior
to the entry of a final decree of termination or
adoption, as the case may be, and the child shall
be returned to the parent.

(d) Collateral attack; vacation of decree and re-
turn of custody; limitations

After the entry of a final decree of adoption of
an Indian child in any State court, the parent
may withdraw consent thereto upon the grounds
that consent was obtained through fraud or du-
ress and may petition the court to vacate such
decree. Upon a finding that such consent was ob-
tained through fraud or duress, the court shall
vacate such decree and return the child to the
parent. No adoption which has been effective for
at least two years may be invalidated under the
provisions of this subsection unless otherwise
permitted under State law.

(Pub. L. 95-608, title I, §103, Nov. 8, 1978, 92 Stat.
3072.)

§ 1914. Petition to court of competent jurisdiction
to invalidate action upon showing of certain
violations

Any Indian child who is the subject of any ac-
tion for foster care placement or termination of
parental rights under State law, any parent or
Indian custodian from whose custody such child
was removed, and the Indian child’s tribe may
petition any court of competent jurisdiction to
invalidate such action upon a showing that such
action violated any provision of sections 1911,
1912, and 1913 of this title.

(Pub. L. 95-608, title I, §104, Nov. 8, 1978, 92 Stat.
3072.)
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§1915. Placement of Indian children
(a) Adoptive placements; preferences

In any adoptive placement of an Indian child
under State law, a preference shall be given, in
the absence of good cause to the contrary, to a
placement with (1) a member of the child’s ex-
tended family; (2) other members of the Indian
child’s tribe; or (3) other Indian families.

(b) Foster care or preadoptive placements; cri-
teria; preferences

Any child accepted for foster care or pre-
adoptive placement shall be placed in the least
restrictive setting which most approximates a
family and in which his special needs, if any,
may be met. The child shall also be placed with-
in reasonable proximity to his or her home, tak-
ing into account any special needs of the child.
In any foster care or preadoptive placement, a
preference shall be given, in the absence of good
cause to the contrary, to a placement with—

(i) a member of the Indian child’s extended
family;

(ii) a foster home licensed, approved, or spec-
ified by the Indian child’s tribe;

(iii) an Indian foster home licensed or ap-
proved by an authorized non-Indian licensing
authority; or

(iv) an institution for children approved by
an Indian tribe or operated by an Indian orga-
nization which has a program suitable to meet
the Indian child’s needs.

(¢) Tribal resolution for different order of pref-
erence; personal preference considered; ano-
nymity in application of preferences

In the case of a placement under subsection (a)
or (b) of this section, if the Indian child’s tribe
shall establish a different order of preference by
resolution, the agency or court effecting the
placement shall follow such order so long as the
placement is the least restrictive setting appro-
priate to the particular needs of the child, as
provided in subsection (b) of this section. Where
appropriate, the preference of the Indian child
or parent shall be considered: Provided, That
where a consenting parent evidences a desire for
anonymity, the court or agency shall give
weight to such desire in applying the pref-
erences.

(d) Social and cultural standards applicable

The standards to be applied in meeting the
preference requirements of this section shall be
the prevailing social and cultural standards of
the Indian community in which the parent or
extended family resides or with which the par-
ent or extended family members maintain social
and cultural ties.

(e) Record of placement; availability

A record of each such placement, under State
law, of an Indian child shall be maintained by
the State in which the placement was made, evi-
dencing the efforts to comply with the order of
preference specified in this section. Such record
shall be made available at any time upon the re-
quest of the Secretary or the Indian child’s
tribe.

(Pub. L. 95-608, title I, §105, Nov. 8, 1978, 92 Stat.
3073.)
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§1918

§1916. Return of custody
(a) Petition; best interests of child

Notwithstanding State law to the contrary,
whenever a final decree of adoption of an Indian
child has been vacated or set aside or the adop-
tive parents voluntarily consent to the termi-
nation of their parental rights to the child, a bi-
ological parent or prior Indian custodian may
petition for return of custody and the court
shall grant such petition unless there is a show-
ing, in a proceeding subject to the provisions of
section 1912 of this title, that such return of cus-
tody is not in the best interests of the child.

(b) Removal from foster care home; placement
procedure

Whenever an Indian child is removed from a
foster care home or institution for the purpose
of further foster care, preadoptive, or adoptive
placement, such placement shall be in accord-
ance with the provisions of this chapter, except
in the case where an Indian child is being re-
turned to the parent or Indian custodian from
whose custody the child was originally removed.

(Pub. L. 95-608, title I, §106, Nov. 8, 1978, 92 Stat.
3073.)

§1917. Tribal affiliation information and other
information for protection of rights from
tribal relationship; application of subject of
adoptive placement; disclosure by court

Upon application by an Indian individual who
has reached the age of eighteen and who was the
subject of an adoptive placement, the court
which entered the final decree shall inform such
individual of the tribal affiliation, if any, of the
individual’s biological parents and provide such
other information as may be necessary to pro-
tect any rights flowing from the individual’s
tribal relationship.

(Pub. L. 95-608, title I, §107, Nov. 8, 1978, 92 Stat.
3073.)

§1918. Reassumption of jurisdiction over child
custody proceedings

(a) Petition; suitable plan; approval by Secretary

Any Indian tribe which became subject to
State jurisdiction pursuant to the provisions of
the Act of August 15, 1953 (67 Stat. 588), as
amended by title IV of the Act of April 11, 1968
(82 Stat. 73, 78), or pursuant to any other Fed-
eral law, may reassume jurisdiction over child
custody proceedings. Before any Indian tribe
may reassume jurisdiction over Indian child cus-
tody proceedings, such tribe shall present to the
Secretary for approval a petition to reassume
such jurisdiction which includes a suitable plan
to exercise such jurisdiction.

(b) Criteria applicable to consideration by Sec-
retary; partial retrocession

(1) In considering the petition and feasibility
of the plan of a tribe under subsection (a) of this
section, the Secretary may consider, among
other things:

(i) whether or not the tribe maintains a
membership roll or alternative provision for
clearly identifying the persons who will be af-
fected by the reassumption of jurisdiction by
the tribe;
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