
Page 23 TITLE 28, APPENDIX—RULES OF APPELLATE PROCEDURE Rule 9 

to changes made to improve the understanding, the Ad-
visory Committee has changed language to make style 
and terminology consistent throughout the appellate 
rules. These changes are intended to be stylistic only. 

REFERENCES IN TEXT 

Rule 38 of the Federal Rules of Criminal Procedure, 
referred to in subd. (c), are set out in the Appendix to 
Title 18, Crimes and Criminal Procedure. 

Rule 9. Release in a Criminal Case 

(a) RELEASE BEFORE JUDGMENT OF CONVICTION. 
(1) The district court must state in writing, 

or orally on the record, the reasons for an 
order regarding the release or detention of a 
defendant in a criminal case. A party appeal-
ing from the order must file with the court of 
appeals a copy of the district court’s order and 
the court’s statement of reasons as soon as 
practicable after filing the notice of appeal. 
An appellant who questions the factual basis 
for the district court’s order must file a tran-
script of the release proceedings or an expla-
nation of why a transcript was not obtained. 

(2) After reasonable notice to the appellee, 
the court of appeals must promptly determine 
the appeal on the basis of the papers, affida-
vits, and parts of the record that the parties 
present or the court requires. Unless the court 
so orders, briefs need not be filed. 

(3) The court of appeals or one of its judges 
may order the defendant’s release pending the 
disposition of the appeal. 

(b) RELEASE AFTER JUDGMENT OF CONVICTION. 
A party entitled to do so may obtain review of 
a district-court order regarding release after a 
judgment of conviction by filing a notice of ap-
peal from that order in the district court, or by 
filing a motion in the court of appeals if the 
party has already filed a notice of appeal from 
the judgment of conviction. Both the order and 
the review are subject to Rule 9(a). The papers 
filed by the party seeking review must include a 
copy of the judgment of conviction. 

(c) CRITERIA FOR RELEASE. The court must 
make its decision regarding release in accord-
ance with the applicable provisions of 18 U.S.C. 
§§ 3142, 3143, and 3145(c). 

(As amended Apr. 24, 1972, eff. Oct. 1, 1972; Pub. 
L. 98–473, title II, § 210, Oct. 12, 1984, 98 Stat. 1987; 
Apr. 29, 1994, eff. Dec. 1, 1994; Apr. 24, 1998, eff. 
Dec. 1, 1998.) 

NOTES OF ADVISORY COMMITTEE ON RULES—1967 

Subdivision (a). The appealability of release orders en-
tered prior to a judgment of conviction is determined 
by the provisions of 18 U.S.C. § 3147, as qualified by 18 
U.S.C. § 3148, and by the rule announced in Stack v. 
Boyle, 342 U.S. 1, 72 S.Ct. 1, 96 L.Ed. 3 (1951), holding cer-
tain orders respecting release appealable as final orders 
under 28 U.S.C. § 1291. The language of the rule, ‘‘(an)n 
appeal authorized by law from an order refusing or im-
posing conditions of release,’’ is intentionally broader 
than that used in 18 U.S.C. § 3147 in describing orders 
made appealable by that section. The summary proce-
dure ordained by the rule is intended to apply to all ap-
peals from orders respecting release, and it would ap-
pear that at least some orders not made appealable by 
18 U.S.C. § 3147 are nevertheless appealable under the 
Stack v. Boyle rationale. See, for example, United States 
v. Foster, 278 F.2d 567 (2d Cir., 1960), holding appealable 
an order refusing to extend bail limits. Note also the 
provisions of 18 U.S.C. § 3148, which after withdrawing 

from persons charged with an offense punishable by 
death and from those who have been convicted of an of-
fense the right of appeal granted by 18 U.S.C. § 3147, ex-
pressly preserves ‘‘other rights to judicial review of 
conditions of release or orders of detention.’’ 

The purpose of the subdivision is to insure the expedi-
tious determination of appeals respecting release or-
ders, an expedition commanded by 18 U.S.C. § 3147 and 
by the Court in Stack v. Boyle, supra. It permits such 
appeals to be heard on an informal record without the 
necessity of briefs and on reasonable notice. Equally 
important to the just and speedy disposition of these 
appeals is the requirement that the district court state 
the reasons for its decision. See Jones v. United States, 
358 F.2d 543 (D.C. Cir., 1966); Rhodes v. United States, 275 
F.2d 78 (4th Cir., 1960); United States v. Williams, 253 F.2d 
144 (7th Cir., 1958). 

Subdivision (b). This subdivision regulates procedure 
for review of an order respecting release at a time when 
the jurisdiction of the court of appeals has already at-
tached by virtue of an appeal from the judgment of con-
viction. Notwithstanding the fact that jurisdiction has 
passed to the court of appeals, both 18 U.S.C. § 3148 and 
FRCrP 38(c) contemplate that the initial determination 
of whether a convicted defendant is to be released pend-
ing the appeal is to be made by the district court. But 
at this point there is obviously no need for a separate 
appeal from the order of the district court respecting 
release. The court of appeals or a judge thereof has 
power to effect release on motion as an incident to the 
pending appeal. See FRCrP 38(c) and 46(a)(2). But the 
motion is functionally identical with the appeal regu-
lated by subdivision (a) and requires the same speedy 
determination if relief is to be effective. Hence the sim-
ilarity of the procedure outlined in the two subdivi-
sions. 

NOTES OF ADVISORY COMMITTEE ON RULES—1972 
AMENDMENT 

Subdivision (c) is intended to bring the rule into con-
formity with 18 U.S.C. § 3148 and to allocate to the de-
fendant the burden of establishing that he will not flee 
and that he poses no danger to any other person or to 
the community. The burden is placed upon the defend-
ant in the view that the fact of his conviction justifies 
retention in custody in situations where doubt exists as 
to whether he can be safely released pending disposi-
tion of his appeal. Release pending appeal may also be 
denied if ‘‘it appears that an appeal is frivolous or 
taken for delay.’’ 18 U.S.C. § 3148. The burden of estab-
lishing the existence of these criteria remains with the 
government. 

NOTES OF ADVISORY COMMITTEE ON RULES—1994 
AMENDMENT 

Rule 9 has been entirely rewritten. The basic struc-
ture of the rule has been retained. Subdivision (a) gov-
erns appeals from bail decisions made before the judg-
ment of conviction is entered at the time of sentencing. 
Subdivision (b) governs review of bail decisions made 
after sentencing and pending appeal. 

Subdivision (a). The subdivision applies to appeals 
from ‘‘an order regarding release or detention’’ of a 
criminal defendant before judgment of conviction, i.e., 
before sentencing. See Fed.R.Crim.P. 32. The old rule 
applied only to a defendant’s appeal from an order ‘‘re-
fusing or imposing conditions of release.’’ The new 
broader language is needed because the government is 
now permitted to appeal bail decisions in certain cir-
cumstances. 18 U.S.C. §§ 3145 and 3731. For the same rea-
son, the rule now requires a district court to state rea-
sons for its decision in all instances, not only when it 
refuses release or imposes conditions on release. 

The rule requires a party appealing from a district 
court’s decision to supply the court of appeals with a 
copy of the district court’s order and its statement of 
reasons. In addition, an appellant who questions the 
factual basis for the district court’s decision must file 
a transcript of the release proceedings, if possible. The 
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rule also permits a court to require additional papers. 
A court must act promptly to decide these appeals; 
lack of pertinent information can cause delays. The old 
rule left the determination of what should be filed en-
tirely within the party’s discretion; it stated that the 
court of appeals would hear the appeal ‘‘upon such pa-
pers, affidavits, and portions of the record as the par-
ties shall present.’’ 

Subdivision (b). This subdivision applies to review of a 
district court’s decision regarding release made after 
judgment of conviction. As in subdivision (a), the lan-
guage has been changed to accommodate the govern-
ment’s ability to seek review. 

The word ‘‘review’’ is used in this subdivision, rather 
than ‘‘appeal’’ because review may be obtained, in some 
instances, upon motion. Review may be obtained by 
motion if the party has already filed a notice of appeal 
from the judgment of conviction. If the party desiring 
review of the release decision has not filed such a no-
tice of appeal, review may be obtained only by filing a 
notice of appeal from the order regarding release. 

The requirements of subdivision (a) apply to both the 
order and the review. That is, the district court must 
state its reasons for the order. The party seeking re-
view must supply the court of appeals with the same 
information required by subdivision (a). In addition, 
the party seeking review must also supply the court 
with information about the conviction and the sen-
tence. 

Subdivision (c). This subdivision has been amended to 
include references to the correct statutory provisions. 

COMMITTEE NOTES ON RULES—1998 AMENDMENT 

The language and organization of the rule are amend-
ed to make the rule more easily understood. In addition 
to changes made to improve the understanding, the Ad-
visory Committee has changed language to make style 
and terminology consistent throughout the appellate 
rules. These changes are intended to be stylistic only. 

AMENDMENT BY PUBLIC LAW 

1984—Subd. (c). Pub. L. 98–473 substituted ‘‘3143’’ for 
‘‘3148’’ and inserted ‘‘and that the appeal is not for pur-
pose of delay and raises a substantial question of law or 
fact likely to result in reversal or in an order for a new 
trial’’ after ‘‘community’’. 

Rule 10. The Record on Appeal 

(a) COMPOSITION OF THE RECORD ON APPEAL. 
The following items constitute the record on ap-
peal: 

(1) the original papers and exhibits filed in 
the district court; 

(2) the transcript of proceedings, if any; and 
(3) a certified copy of the docket entries pre-

pared by the district clerk. 

(b) THE TRANSCRIPT OF PROCEEDINGS. 
(1) Appellant’s Duty to Order. Within 14 days 

after filing the notice of appeal or entry of an 
order disposing of the last timely remaining 
motion of a type specified in Rule 4(a)(4)(A), 
whichever is later, the appellant must do ei-
ther of the following: 

(A) order from the reporter a transcript of 
such parts of the proceedings not already on 
file as the appellant considers necessary, 
subject to a local rule of the court of appeals 
and with the following qualifications: 

(i) the order must be in writing; 
(ii) if the cost of the transcript is to be 

paid by the United States under the Crimi-
nal Justice Act, the order must so state; 
and 

(iii) the appellant must, within the same 
period, file a copy of the order with the 
district clerk; or 

(B) file a certificate stating that no tran-
script will be ordered. 

(2) Unsupported Finding or Conclusion. If the 
appellant intends to urge on appeal that a 
finding or conclusion is unsupported by the 
evidence or is contrary to the evidence, the 
appellant must include in the record a tran-
script of all evidence relevant to that finding 
or conclusion. 

(3) Partial Transcript. Unless the entire tran-
script is ordered: 

(A) the appellant must—within the 14 days 
provided in Rule 10(b)(1)—file a statement of 
the issues that the appellant intends to 
present on the appeal and must serve on the 
appellee a copy of both the order or certifi-
cate and the statement; 

(B) if the appellee considers it necessary to 
have a transcript of other parts of the pro-
ceedings, the appellee must, within 14 days 
after the service of the order or certificate 
and the statement of the issues, file and 
serve on the appellant a designation of addi-
tional parts to be ordered; and 

(C) unless within 14 days after service of 
that designation the appellant has ordered 
all such parts, and has so notified the appel-
lee, the appellee may within the following 14 
days either order the parts or move in the 
district court for an order requiring the ap-
pellant to do so. 

(4) Payment. At the time of ordering, a party 
must make satisfactory arrangements with 
the reporter for paying the cost of the tran-
script. 

(c) STATEMENT OF THE EVIDENCE WHEN THE 
PROCEEDINGS WERE NOT RECORDED OR WHEN A 
TRANSCRIPT IS UNAVAILABLE. If the transcript of 
a hearing or trial is unavailable, the appellant 
may prepare a statement of the evidence or pro-
ceedings from the best available means, includ-
ing the appellant’s recollection. The statement 
must be served on the appellee, who may serve 
objections or proposed amendments within 14 
days after being served. The statement and any 
objections or proposed amendments must then 
be submitted to the district court for settlement 
and approval. As settled and approved, the state-
ment must be included by the district clerk in 
the record on appeal. 

(d) AGREED STATEMENT AS THE RECORD ON AP-
PEAL. In place of the record on appeal as defined 
in Rule 10(a), the parties may prepare, sign, and 
submit to the district court a statement of the 
case showing how the issues presented by the ap-
peal arose and were decided in the district court. 
The statement must set forth only those facts 
averred and proved or sought to be proved that 
are essential to the court’s resolution of the is-
sues. If the statement is truthful, it—together 
with any additions that the district court may 
consider necessary to a full presentation of the 
issues on appeal—must be approved by the dis-
trict court and must then be certified to the 
court of appeals as the record on appeal. The 
district clerk must then send it to the circuit 
clerk within the time provided by Rule 11. A 
copy of the agreed statement may be filed in 
place of the appendix required by Rule 30. 

(e) CORRECTION OR MODIFICATION OF THE 
RECORD. 
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