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whether a particular point was raised or whether a con-
cession was made in the district court. In such circum-
stances, it is appropriate to include pertinent sections 
of such memoranda in the appendix. 

Subdivision (b). The amendment to subdivision (b) is 
designed to require the circuits, by local rule, to estab-
lish a procedural mechanism for the imposition of sanc-
tions against those attorneys who conduct appellate 
litigation in bad faith. Both 28 U.S.C. § 1927 and the in-
herent power of the court authorized such sanctions. 
See Brennan v. Local 357, International Brotherhood of 
Teamsters, 709 F.2d 611 (9th Cir. 1983). See generally 
Roadway Express, Inc. v. Piper, 447 U.S. 752 (1980). While 
considerations of uniformity are important and doubt-
less will be taken into account by the judges of the re-
spective circuits, the Advisory Committee believes 
that, at this time, the circuits need the flexibility to 
tailor their approach to the conditions of local prac-
tice. The local rule shall provide for notice and oppor-
tunity to respond before the imposition of any sanc-
tion. 

Technical amendments also are made to subdivisions 
(a), (b) and (c) which are not intended to be substantive 
changes. 

TAXATION OF FEES IN APPEALS IN WHICH THE 
REQUIREMENT OF AN APPENDIX IS DISPENSED WITH 

The Judicial Conference of the United States at its 
session on October 28th and 29th approved the following 
resolution relating to fees to be taxed in the courts of 
appeals as submitted by the Judicial Council of the 
Ninth Circuit with the proviso that its application to 
any court of appeals shall be at the election of each 
such court: 

For some time it has been the practice in the Ninth 
Circuit Court of Appeals to dispense with an appendix 
in an appellate record and to hear the appeal on the 
original record, with a number of copies thereof being 
supplied (Rule 30f, Federal Rules of Appellate Proce-
dure). It has been the practice of the Court to tax a fee 
of $5 in small records and $10 in large records for the 
time of the clerk involved in preparing such appeals 
and by way of reimbursement for postage expense. Ju-
dicial Conference approval heretofore has not been se-
cured and the Judicial Council of the Ninth Circuit now 
seeks to fix a flat fee of $15 to be charged as fees for 
costs to be charged by any court of appeals ‘‘in any ap-
peal in which the requirement of an appendix is dis-
pensed with pursuant to Rule 30f, Federal Rules of Ap-
pellate Procedure.’’ 

NOTES OF ADVISORY COMMITTEE ON RULES—1991 
AMENDMENT 

Subdivision (b). The amendment requires a cross ap-
pellant to serve the appellant with a statement of the 
issues that the cross appellant intends to pursue on ap-
peal. No later than ten days after the record is filed, 
the appellant and cross appellant must serve each other 
with a statement of the issues each intends to present 
for review and with a designation of the parts of the 
record that each wants included in the appendix. With-
in the next ten days, both the appellee and the cross 
appellee may designate additional materials for inclu-
sion in the appendix. The appellant must then include 
in the appendix the parts thus designated for both the 
appeal and any cross appeals. The Committee expects 
that simultaneous compliance with this subdivision by 
an appellant and a cross appellant will be feasible in 
most cases. If a cross appellant cannot fairly be ex-
pected to comply until receipt of the appellant’s state-
ment of issues, relief may be sought by motion in the 
court of appeals. 

NOTES OF ADVISORY COMMITTEE ON RULES—1994 
AMENDMENT 

Subdivision (a). The only substantive change is to 
allow a court to require the filing of a greater number 
of copies of an appendix as well as a lesser number. 

COMMITTEE NOTES ON RULES—1998 AMENDMENT 

The language and organization of the rule are amend-
ed to make the rule more easily understood. In addition 
to changes made to improve the understanding, the Ad-
visory Committee has changed language to make style 
and terminology consistent throughout the appellate 
rules. These changes are intended to be stylistic only. 

Subdivision (a). Paragraph (a)(3) is amended so that it 
is consistent with Rule 31(b). An unrepresented party 
proceeding in forma pauperis is only required to file 4 
copies of the appendix rather than 10. 

Subdivision (c). When a deferred appendix is used, a 
brief must make reference to the original record rather 
than to the appendix because it does not exist when the 
briefs are prepared. Unless a party later files an amend-
ed brief with direct references to the pages of the ap-
pendix (as provided in subparagraph (c)(2)(B)), the ma-
terial in the appendix must indicate the pages of the 
original record from which it was drawn so that a read-
er of the brief can make meaningful use of the appen-
dix. The instructions in the current rule for cross-ref-
erencing the appendix materials to the original record 
are unclear. The language in paragraph (c)(2) has been 
amended to try to clarify the procedure. 

Subdivision (d). In recognition of the fact that use of 
a typeset appendix is exceedingly rare in the courts of 
appeals, the last sentence—permitting a question and 
answer (as from a transcript) to be in a single para-
graph—has been omitted. 

COMMITTEE NOTES ON RULES—2009 AMENDMENT 

Subdivision (b)(1). The times set in the former rule at 
10 days have been revised to 14 days. See the Note to 
Rule 26. 

Rule 31. Serving and Filing Briefs 

(a) TIME TO SERVE AND FILE A BRIEF. 
(1) The appellant must serve and file a brief 

within 40 days after the record is filed. The ap-
pellee must serve and file a brief within 30 
days after the appellant’s brief is served. The 
appellant may serve and file a reply brief 
within 14 days after service of the appellee’s 
brief but a reply brief must be filed at least 7 
days before argument, unless the court, for 
good cause, allows a later filing. 

(2) A court of appeals that routinely consid-
ers cases on the merits promptly after the 
briefs are filed may shorten the time to serve 
and file briefs, either by local rule or by order 
in a particular case. 

(b) NUMBER OF COPIES. Twenty-five copies of 
each brief must be filed with the clerk and 2 cop-
ies must be served on each unrepresented party 
and on counsel for each separately represented 
party. An unrepresented party proceeding in 
forma pauperis must file 4 legible copies with 
the clerk, and one copy must be served on each 
unrepresented party and on counsel for each sep-
arately represented party. The court may by 
local rule or by order in a particular case re-
quire the filing or service of a different number. 

(c) CONSEQUENCE OF FAILURE TO FILE. If an ap-
pellant fails to file a brief within the time pro-
vided by this rule, or within an extended time, 
an appellee may move to dismiss the appeal. An 
appellee who fails to file a brief will not be 
heard at oral argument unless the court grants 
permission. 

(As amended Mar. 30, 1970, eff. July 1, 1970; Mar. 
10, 1986, eff. July 1, 1986; Apr. 29, 1994, eff. Dec. 1, 
1994; Apr. 24, 1998, eff. Dec. 1, 1998; Apr. 29, 2002, 
eff. Dec. 1, 2002; Mar. 26, 2009, eff. Dec. 1, 2009.) 
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NOTES OF ADVISORY COMMITTEE ON RULES—1967 

A majority of the circuits now require the brief of the 
appellant to be filed within 30 days from the date on 
which the record is filed. But in those circuits an ex-
change of designations is unnecessary in the prepara-
tion of the appendix. The appellant files with his brief 
an appendix containing the parts of the record which he 
deems essential. If the appellee considers other parts 
essential, he includes those parts in his own appendix. 
Since the proposed rule requires the appellant to file 
with his brief an appendix containing necessary parts 
of the record as designated by both parties, the rule al-
lows the appellant 40 days in order to provide time for 
the exchange of designations respecting the content of 
the appendix (see Rule 30(b)). 

NOTES OF ADVISORY COMMITTEE ON RULES—1970 
AMENDMENT 

The time prescribed by Rule 31(a) for preparing 
briefs—40 days to the appellant, 30 days to the appel-
lee—is well within the time that must ordinarily elapse 
in most circuits before an appeal can be reached for 
consideration. In those circuits, the time prescribed by 
the Rule should not be disturbed. But if a court of ap-
peals maintains a current calendar, that is, if an appeal 
can be heard as soon as the briefs have been filed, or if 
the practice of the court permits the submission of ap-
peals for preliminary consideration as soon as the 
briefs have been filed, the court should be free to pre-
scribe shorter periods in the interest of expediting deci-
sion. 

NOTES OF ADVISORY COMMITTEE ON RULES—1986 
AMENDMENT 

The amendments to Rules 31(a) and (c) are technical. 
No substantive change is intended. 

NOTES OF ADVISORY COMMITTEE ON RULES—1994 
AMENDMENT 

Subdivision (b). The amendment allows a court of ap-
peals to require the filing of a greater, as well as a less-
er, number of copies of briefs. The amendment also al-
lows the required number to be prescribed by local rule 
as well as by order in a particular case. 

COMMITTEE NOTES ON RULES—1998 AMENDMENT 

The language and organization of the rule are amend-
ed to make the rule more easily understood. In addition 
to changes made to improve the understanding, the Ad-
visory Committee has changed language to make style 
and terminology consistent throughout the appellate 
rules. These changes are intended to be stylistic only; 
a substantive change is made, however, in subdivision 
(b). 

Subdivision (a). Paragraph (a)(2) explicitly authorizes 
a court of appeals to shorten a briefing schedule if the 
court routinely considers cases on the merits promptly 
after the briefs are filed. Extensions of the briefing 
schedule, by order, are permitted under the general 
provisions of Rule 26(b). 

Subdivision (b). The current rule says that a party 
who is permitted to file ‘‘typewritten ribbon and car-
bon copies of the brief’’ need only file an original and 
three copies of the brief. The quoted language, in con-
junction with current rule 24(c), means that a party al-
lowed to proceed in forma pauperis need not file 25 cop-
ies of the brief. Two changes are made in this subdivi-
sion. First, it is anachronistic to refer to a party who 
is allowed to file a typewritten brief as if that would 
distinguish the party from all other parties; any party 
is permitted to file a typewritten brief. The amended 
rule states directly that it applies to a party permitted 
to proceed in forma pauperis. Second, the amended rule 
does not generally permit parties who are represented 
by counsel to file the lesser number of briefs. Inexpen-
sive methods of copying are generally available. Unless 
it would impose hardship, in which case a motion to 
file a lesser number should be filed, a represented party 
must file the usual number of briefs. 

COMMITTEE NOTES ON RULES—2002 AMENDMENT 

Subdivision (b). In requiring that two copies of each 
brief ‘‘must be served on counsel for each separately 
represented party,’’ Rule 31(b) may be read to imply 
that copies of briefs need not be served on unrep-
resented parties. The Rule has been amended to clarify 
that briefs must be served on all parties, including 
those who are not represented by counsel. 

Changes Made After Publication and Comments. No 
changes were made to the text of the proposed amend-
ment or to the Committee Note. 

COMMITTEE NOTES ON RULES—2009 AMENDMENT 

Subdivision (a)(1). Subdivision (a)(1) formerly required 
that the appellant’s reply brief be served ‘‘at least 3 
days before argument, unless the court, for good cause, 
allows a later filing.’’ Under former Rule 26(a), ‘‘3 days’’ 
could mean as many as 5 or even 6 days. See the Note 
to Rule 26. Under revised Rule 26(a), intermediate 
weekends and holidays are counted. Changing ‘‘3 days’’ 
to ‘‘7 days’’ alters the period accordingly. Under revised 
Rule 26(a), when a period ends on a weekend or holiday, 
one must continue to count in the same direction until 
the next day that is not a weekend or holiday; the 
choice of the 7-day period for subdivision (a)(1) will 
minimize such occurrences. 

Rule 32. Form of Briefs, Appendices, and Other 
Papers 

(a) FORM OF A BRIEF. 
(1) Reproduction. 

(A) A brief may be reproduced by any proc-
ess that yields a clear black image on light 
paper. The paper must be opaque and un-
glazed. Only one side of the paper may be 
used. 

(B) Text must be reproduced with a clarity 
that equals or exceeds the output of a laser 
printer. 

(C) Photographs, illustrations, and tables 
may be reproduced by any method that re-
sults in a good copy of the original; a glossy 
finish is acceptable if the original is glossy. 

(2) Cover. Except for filings by unrepresented 
parties, the cover of the appellant’s brief must 
be blue; the appellee’s, red; an intervenor’s or 
amicus curiae’s, green; any reply brief, gray; 
and any supplemental brief, tan. The front 
cover of a brief must contain: 

(A) the number of the case centered at the 
top; 

(B) the name of the court; 
(C) the title of the case (see Rule 12(a)); 
(D) the nature of the proceeding (e.g., Ap-

peal, Petition for Review) and the name of 
the court, agency, or board below; 

(E) the title of the brief, identifying the 
party or parties for whom the brief is filed; 
and 

(F) the name, office address, and telephone 
number of counsel representing the party for 
whom the brief is filed. 

(3) Binding. The brief must be bound in any 
manner that is secure, does not obscure the 
text, and permits the brief to lie reasonably 
flat when open. 

(4) Paper Size, Line Spacing, and Margins. The 
brief must be on 81⁄2 by 11 inch paper. The text 
must be double-spaced, but quotations more 
than two lines long may be indented and sin-
gle-spaced. Headings and footnotes may be sin-
gle-spaced. Margins must be at least one inch 
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