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that nothing in the proposed amendment is intended to 
foreclose courts from interpreting 28 U.S.C. § 46(d) to 
provide that a case cannot be heard or reheard en banc 
unless a majority of all judges in regular active serv-
ice—disqualified or not—are eligible to participate. Fi-
nally, a couple of arguments made by supporters of the 
amendment to Rule 35(a) were incorporated into the 
Note. 

Rule 36. Entry of Judgment; Notice 

(a) ENTRY. A judgment is entered when it is 
noted on the docket. The clerk must prepare, 
sign, and enter the judgment: 

(1) after receiving the court’s opinion—but if 
settlement of the judgment’s form is required, 
after final settlement; or 

(2) if a judgment is rendered without an 
opinion, as the court instructs. 

(b) NOTICE. On the date when judgment is en-
tered, the clerk must serve on all parties a copy 
of the opinion—or the judgment, if no opinion 
was written—and a notice of the date when the 
judgment was entered. 

(As amended Apr. 24, 1998, eff. Dec. 1, 1998; Apr. 
29, 2002, eff. Dec. 1, 2002.) 

NOTES OF ADVISORY COMMITTEE ON RULES—1967 

This is the typical rule. See 1st Cir. Rule 29; 3rd Cir. 
Rule 32; 6th Cir. Rule 21. At present, uncertainty exists 
as to the date of entry of judgment when the opinion 
directs subsequent settlement of the precise terms of 
the judgment, a common practice in cases involving en-
forcement of agency orders. See Stern and Gressman, 
Supreme Court Practice, p. 203 (3d Ed., 1962). The prin-
ciple of finality suggests that in such cases entry of 
judgment should be delayed until approval of the judg-
ment in final form. 

COMMITTEE NOTES ON RULES—1998 AMENDMENT 

The language and organization of the rule are amend-
ed to make the rule more easily understood. In addition 
to changes made to improve the understanding, the Ad-
visory Committee has changed language to make style 
and terminology consistent throughout the appellate 
rules. These changes are intended to be stylistic only. 

COMMITTEE NOTES ON RULES—2002 AMENDMENT 

Subdivision (b). Subdivision (b) has been amended so 
that the clerk may use electronic means to serve a 
copy of the opinion or judgment or to serve notice of 
the date when judgment was entered upon parties who 
have consented to such service. 

Changes Made After Publication and Comments. No 
changes were made to the text of the proposed amend-
ment or to the Committee Note. 

Rule 37. Interest on Judgment 

(a) WHEN THE COURT AFFIRMS. Unless the law 
provides otherwise, if a money judgment in a 
civil case is affirmed, whatever interest is al-
lowed by law is payable from the date when the 
district court’s judgment was entered. 

(b) WHEN THE COURT REVERSES. If the court 
modifies or reverses a judgment with a direction 
that a money judgment be entered in the dis-
trict court, the mandate must contain instruc-
tions about the allowance of interest. 

(As amended Apr. 24, 1998, eff. Dec. 1, 1998.) 

NOTES OF ADVISORY COMMITTEE ON RULES—1967 

The first sentence makes it clear that if a money 
judgment is affirmed in the court of appeals, the inter-
est which attaches to money judgments by force of law 

(see 28 U.S.C. § 1961 and § 2411) upon their initial entry 
is payable as if no appeal had been taken, whether or 
not the mandate makes mention of interest. There has 
been some confusion on this point. See Blair v. Durham, 
139 F.2d 260 (6th Cir., 1943) and cases cited therein. 

In reversing or modifying the judgment of the dis-
trict court, the court of appeals may direct the entry 
of a money judgment, as, for example, when the court 
of appeals reverses a judgment notwithstanding the 
verdict and directs entry of judgment on the verdict. In 
such a case the question may arise as to whether inter-
est is to run from the date of entry of the judgment di-
rected by the court of appeals or from the date on 
which the judgment would have been entered in the dis-
trict court except for the erroneous ruling corrected on 
appeal. In Briggs v. Pennsylvania R. Co., 334 U.S. 304, 68 
S.Ct. 1039, 92 L.Ed. 1403 (1948), the Court held that 
where the mandate of the court of appeals directed 
entry of judgment upon a verdict but made no mention 
of interest from the date of the verdict to the date of 
the entry of the judgment directed by the mandate, the 
district court was powerless to add such interest. The 
second sentence of the proposed rule is a reminder to 
the court, the clerk and counsel of the Briggs rule. 
Since the rule directs that the matter of interest be 
disposed of by the mandate, in cases where interest is 
simply overlooked, a party who conceives himself enti-
tled to interest from a date other than the date of 
entry of judgment in accordance with the mandate 
should be entitled to seek recall of the mandate for de-
termination of the question. 

COMMITTEE NOTES ON RULES—1998 AMENDMENT 

The language and organization of the rule are amend-
ed to make the rule more easily understood. In addition 
to changes made to improve the understanding, the Ad-
visory Committee has changed language to make style 
and terminology consistent throughout the appellate 
rules. These changes are intended to be stylistic only. 

Rule 38. Frivolous Appeal—Damages and Costs 

If a court of appeals determines that an appeal 
is frivolous, it may, after a separately filed mo-
tion or notice from the court and reasonable op-
portunity to respond, award just damages and 
single or double costs to the appellee. 

(As amended Apr. 29, 1994, eff. Dec. 1, 1994; Apr. 
24, 1998, eff. Dec. 1, 1998.) 

NOTES OF ADVISORY COMMITTEE ON RULES—1967 

Compare 28 U.S.C. § 1912. While both the statute and 
the usual rule on the subject by courts of appeals 
(Fourth Circuit Rule 20 is a typical rule) speak of 
‘‘damages for delay,’’ the courts of appeals quite prop-
erly allow damages, attorney’s fees and other expenses 
incurred by an appellee if the appeal is frivolous with-
out requiring a showing that the appeal resulted in 
delay. See Dunscombe v. Sayle, 340 F.2d 311 (5th Cir., 
1965), cert. den., 382 U.S. 814, 86 S.Ct. 32, 15 L.Ed.2d 62 
(1965); Lowe v. Willacy, 239 F.2d 179 (9th Cir., 1956); Grif-
fith Wellpoint Corp. v. Munro-Langstroth, Inc., 269 F.2d 64 
(1st Cir., 1959); Ginsburg v. Stern, 295 F.2d 698 (3d Cir., 
1961). The subjects of interest and damages are sepa-
rately regulated, contrary to the present practice of 
combining the two (see Fourth Circuit Rule 20) to make 
it clear that the awards are distinct and independent. 
Interest is provided for by law; damages are awarded by 
the court in its discretion in the case of a frivolous ap-
peal as a matter of justice to the appellee and as a pen-
alty against the appellant. 

NOTES OF ADVISORY COMMITTEE ON RULES—1994 
AMENDMENT 

The amendment requires that before a court of ap-
peals may impose sanctions, the person to be sanc-
tioned must have notice and an opportunity to respond. 
The amendment reflects the basic principle enunciated 
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