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ingly, ‘7 calendar days’ in subdivision (b) is amended
to read simply ‘7 days.”

Changes Made After Publication and Comment. The Ap-
pellate Rules Committee made only one change to Rule
26(a) after publication and comment: Because the Com-
mittee is seeking permission to publish for comment a
proposed new Rule 1(b) that would adopt a FRAP-wide
definition of the term ‘‘state,” the Committee decided
to delete from Rule 26(a)(6)(B) the following parenthet-
ical sentence: “(In this rule, ‘state’ includes the Dis-
trict of Columbia and any United States common-
wealth, territory, or possession.)” That change re-
quired the corresponding deletion—from the Note to
Rule 26(a)(6)—of part of the final sentence (the deleted
portion read ‘‘, and defines the term ‘state’—for pur-
poses of subdivision (a)(6)—to include the District of
Columbia and any commonwealth, territory or posses-
sion of the United States. Thus, for purposes of subdivi-
sion (a)(6)’s definition of ‘legal holiday,’ ‘state’ includes
the District of Columbia, Guam, American Samoa, the
U.S. Virgin Islands, the Commonwealth of Puerto Rico,
and the Commonwealth of the Northern Mariana Is-
lands.”)

The Appellate Rules Committee made one change to
its proposed amendments concerning Appellate Rules
deadlines. Based on comments received with respect to
the timing for motions that toll the time for taking a
civil appeal, the Committee changed the cutoff time in
Rule 4(a)(4)(A)(vi) to 28 days (rather than to 30 days as
in the published proposal). The published proposal’s
choice of 30 days had been designed to accord with the
proposed amendments published by the Civil Rules
Committee, which would have extended the deadline
for tolling motions to 30 days. Because 30 days is also
the time period set by Appellate Rule 4 and by 28 U.S.C.
§2107 for taking a civil appeal (when the United States
and its officers or agencies are not parties), commenta-
tors pointed out that adopting 30 days as the cutoff for
filing tolling motions would sometimes place would-be
appellants in an awkward position: If the deadline for
making a tolling motion falls on the same day as the
deadline for filing a notice of appeal, then in a case in-
volving multiple parties on one side, a litigant who
wishes to appeal may not know, when filing the notice
of appeal, whether a tolling motion will be filed; such
a timing system can be expected to produce instances
when appeals are filed, only to go into abeyance while
the tolling motion is resolved.

By the time of the Appellate Rules Committee’s April
2008 meeting, the Civil Rules Committee had discussed
this issue and had determined that the best resolution
would be to extend the deadline for tolling motions to
28 days rather than 30 days. The choice of a 28-day
deadline responds to the concerns of those who feel
that the current 10-day deadlines are much too short,
but also takes into account the problem of the 30-day
appeal deadline. As described in the draft minutes of
the Committee’s April meeting, Committee members
carefully discussed the relevant concerns and deter-
mined, by a vote of 7 to 1, to assent to the 28-day time
period for tolling motions and to change the cutoff
time in Rule 4(a)(4)(A)(vi) to 28 days.

The Standing Committee changed Rule 26(a)(6) to ex-
clude state holidays from the definition of ‘‘legal holi-
day’’ for purposes of computing backward-counted peri-
ods; conforming changes were made to the Committee
Note.

Rule 42. Voluntary Dismissal

(a) DISMISSAL IN THE DISTRICT COURT. Before
an appeal has been docketed by the circuit
clerk, the district court may dismiss the appeal
on the filing of a stipulation signed by all par-
ties or on the appellant’s motion with notice to
all parties.

(b) DISMISSAL IN THE COURT OF APPEALS. The
circuit clerk may dismiss a docketed appeal if
the parties file a signed dismissal agreement
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specifying how costs are to be paid and pay any
fees that are due. But no mandate or other proc-
ess may issue without a court order. An appeal
may be dismissed on the appellant’s motion on
terms agreed to by the parties or fixed by the
court.

(As amended Apr. 24, 1998, eff. Dec. 1, 1998.)
NOTES OF ADVISORY COMMITTEE ON RULES—1967

Subdivision (a). This subdivision is derived from FRCP
73(a) without change of substance.

Subdivision (b). The first sentence is a common provi-
sion in present circuit rules. The second sentence is
added. Compare Supreme Court Rule 60.

COMMITTEE NOTES ON RULES—1998 AMENDMENT

The language of the rule is amended to make the rule
more easily understood. In addition to changes made to
improve the understanding, the Advisory Committee
has changed language to make style and terminology
consistent throughout the appellate rules. These
changes are intended to be stylistic only.

Rule 43. Substitution of Parties

(a) DEATH OF A PARTY.

(1) After Notice of Appeal Is Filed. If a party
dies after a notice of appeal has been filed or
while a proceeding is pending in the court of
appeals, the decedent’s personal representa-
tive may be substituted as a party on motion
filed with the circuit clerk by the representa-
tive or by any party. A party’s motion must be
served on the representative in accordance
with Rule 25. If the decedent has no represent-
ative, any party may suggest the death on the
record, and the court of appeals may then di-
rect appropriate proceedings.

(2) Before Notice of Appeal Is Filed—Potential
Appellant. If a party entitled to appeal dies be-
fore filing a notice of appeal, the decedent’s
personal representative—or, if there is no per-
sonal representative, the decedent’s attorney
of record—may file a notice of appeal within
the time prescribed by these rules. After the
notice of appeal is filed, substitution must be
in accordance with Rule 43(a)(1).

(3) Before Notice of Appeal Is Filed—Potential
Appellee. If a party against whom an appeal
may be taken dies after entry of a judgment or
order in the district court, but before a notice
of appeal is filed, an appellant may proceed as
if the death had not occurred. After the notice
of appeal is filed, substitution must be in ac-
cordance with Rule 43(a)(1).

(b) SUBSTITUTION FOR A REASON OTHER THAN
DEATH. If a party needs to be substituted for any
reason other than death, the procedure pre-
scribed in Rule 43(a) applies.

(c) PUBLIC OFFICER: IDENTIFICATION; SUBSTI-
TUTION.

(1) Identification of Party. A public officer
who is a party to an appeal or other proceed-
ing in an official capacity may be described as
a party by the public officer’s official title
rather than by name. But the court may re-
quire the public officer’s name to be added.

(2) Automatic Substitution of Officeholder.
When a public officer who is a party to an ap-
peal or other proceeding in an official capacity
dies, resigns, or otherwise ceases to hold of-
fice, the action does not abate. The public offi-
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cer’s successor is automatically substituted as
a party. Proceedings following the substi-
tution are to be in the name of the substituted
party, but any misnomer that does not affect
the substantial rights of the parties may be
disregarded. An order of substitution may be
entered at any time, but failure to enter an
order does not affect the substitution.

(As amended Mar. 10, 1986, eff. July 1, 1986; Apr.
24, 1998, eff. Dec. 1, 1998.)

NOTES OF ADVISORY COMMITTEE ON RULES—1967

Subdivision (a). The first three sentences described a
procedure similar to the rule on substitution in civil
actions in the district court. See FRCP 25(a). The
fourth sentence expressly authorizes an appeal to be
taken against one who has died after the entry of judg-
ment. Compare FRCP 73(b), which impliedly authorizes
such an appeal.

The sixth sentence authorizes an attorney of record
for the deceased to take an appeal on behalf of succes-
sors in interest if the deceased has no representative.
At present, if a party entitled to appeal dies before the
notice of appeal is filed, the appeal can presumably be
taken only by his legal representative and must be
taken within the time ordinarily prescribed. 13 Cyclo-
pedia of Federal Procedure (3d Ed.) §63.21. The states
commonly make special provisions for the event of the
death of a party entitled to appeal, usually by extend-
ing the time otherwise prescribed. Rules of Civil Proce-
dure for Superior Courts of Arizona, Rule 73(t), 16
A.R.S.; New Jersey Rev. Rules 1:3-3; New York Civil
Practice Law and Rules, Sec. 1022; Wisconsin Statutes
Ann. 274.01(2). The provision in the proposed rule is de-
rived from California Code of Civil Procedure, Sec. 941.

Subdivision (c¢). This subdivision is derived from FRCP
25(d) and Supreme Court Rule 48, with appropriate
changes.

NOTES OF ADVISORY COMMITTEE ON RULES—1986
AMENDMENT

The amendments to Rules 43(a) and (c) are technical.
No substantive change is intended.

COMMITTEE NOTES ON RULES—1998 AMENDMENT

The language and organization of the rule are amend-
ed to make the rule more easily understood. In addition
to changes made to improve the understanding, the Ad-
visory Committee has changed language to make style
and terminology consistent throughout the appellate
rules. These changes are intended to be stylistic only.

Rule 44. Case Involving a Constitutional Ques-
tion When the United States or the Relevant
State is Not a Party

(a) CONSTITUTIONAL CHALLENGE TO FEDERAL
STATUTE. If a party questions the constitu-
tionality of an Act of Congress in a proceeding
in which the United States or its agency, officer,
or employee is not a party in an official capac-
ity, the questioning party must give written no-
tice to the circuit clerk immediately upon the
filing of the record or as soon as the question is
raised in the court of appeals. The clerk must
then certify that fact to the Attorney General.

(b) CONSTITUTIONAL CHALLENGE TO STATE
STATUTE. If a party questions the constitu-
tionality of a statute of a State in a proceeding
in which that State or its agency, officer, or em-
ployee is not a party in an official capacity, the
questioning party must give written notice to
the circuit clerk immediately upon the filing of
the record or as soon as the question is raised in
the court of appeals. The clerk must then cer-
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tify that fact to the attorney general of the
State.

(As amended Apr. 24, 1998, eff. Dec. 1, 1998; Apr.
29, 2002, eff. Dec. 1, 2002.)

NOTES OF ADVISORY COMMITTEE ON RULES—1967

This rule is now found in the rules of a majority of
the circuits. It is in response to the Act of August 24,
1937 (28 U.S.C. §2403), which requires all courts of the
United States to advise the Attorney General of the ex-
istence of an action or proceeding of the kind described
in the rule.

COMMITTEE NOTES ON RULES—1998 AMENDMENT

The language of the rule is amended to make the rule
more easily understood. In addition to changes made to
improve the understanding, the Advisory Committee
has changed language to make style and terminology
consistent throughout the appellate rules. These
changes are intended to be stylistic only.

COMMITTEE NOTES ON RULES—2002 AMENDMENT

Rule 44 requires that a party who ‘‘questions the con-
stitutionality of an Act of Congress’ in a proceeding in
which the United States is not a party must provide
written notice of that challenge to the clerk. Rule 44 is
designed to implement 28 U.S.C. §2403(a), which states
that: “In any action, suit or proceeding in a court of
the United States to which the United States or any
agency, officer or employee thereof is not a party,
wherein the constitutionality of any Act of Congress
affecting the public interest is drawn in question, the
court shall certify such fact to the Attorney General,
and shall permit the United States to intervene . . . for
argument on the question of constitutionality.”

The subsequent section of the statute—§2403(b)—con-
tains virtually identical language imposing upon the
courts the duty to notify the attorney general of a
state of a constitutional challenge to any statute of
that state. But §2403(b), unlike §2403(a), was not imple-
mented in Rule 44.

Rule 44 has been amended to correct this omission.
The text of former Rule 44 regarding constitutional
challenges to federal statutes now appears as Rule
44(a), while new language regarding constitutional
challenges to state statutes now appears as Rule 44(b).

Changes Made After Publication and Comments. No
changes were made to the text of the proposed amend-
ment or to the Committee Note.

Rule 45. Clerk’s Duties

(a) GENERAL PROVISIONS.

(1) Qualifications. The circuit clerk must
take the oath and post any bond required by
law. Neither the clerk nor any deputy clerk
may practice as an attorney or counselor in
any court while in office.

(2) When Court Is Open. The court of appeals
is always open for filing any paper, issuing and
returning process, making a motion, and en-
tering an order. The clerk’s office with the
clerk or a deputy in attendance must be open
during business hours on all days except Sat-
urdays, Sundays, and legal holidays. A court
may provide by local rule or by order that the
clerk’s office be open for specified hours on
Saturdays or on legal holidays other than New
Year’s Day, Martin Luther King, Jr.’s Birth-
day, Washington’s Birthday, Memorial Day,
Independence Day, Labor Day, Columbus Day,
Veterans’ Day, Thanksgiving Day, and Christ-
mas Day.

(b) RECORDS.
(1) The Docket. The circuit clerk must main-
tain a docket and an index of all docketed
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