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also operates as an injunction against commencement
or continuation of an action to collect, recover, or off-
set a discharged debt. For these reasons it is confusing
to describe discharge as an affirmative defense. But
§524(a) applies only to a claim that was actually dis-
charged. Several categories of debt set out in 11 U.S.C.
§523(a) are excepted from discharge. The issue whether
a claim was excepted from discharge may be deter-
mined either in the court that entered the discharge
or—in most instances—in another court with jurisdic-
tion over the creditor’s claim.

Changes Made After Publication and Comment. No
changes were made in the rule text.

The Committee Note was revised to delete state-
ments that were over-simplified. New material was
added to provide a reminder of the means to determine
whether a debt was in fact discharged.

Rule 9. Pleading Special Matters

(a) CAPACITY OR AUTHORITY TO SUE; LEGAL EX-
ISTENCE.

(1) In General. Except when required to show
that the court has jurisdiction, a pleading
need not allege:

(A) a party’s capacity to sue or be sued;
(B) a party’s authority to sue or be sued in

a representative capacity; or

(C) the legal existence of an organized as-
sociation of persons that is made a party.

(2) Raising Those Issues. To raise any of those
issues, a party must do so by a specific denial,
which must state any supporting facts that
are peculiarly within the party’s knowledge.

(b) FRAUD OR MISTAKE; CONDITIONS OF MIND. In
alleging fraud or mistake, a party must state
with particularity the circumstances constitut-
ing fraud or mistake. Malice, intent, knowledge,
and other conditions of a person’s mind may be
alleged generally.

(c) CONDITIONS PRECEDENT. In pleading condi-
tions precedent, it suffices to allege generally
that all conditions precedent have occurred or
been performed. But when denying that a condi-
tion precedent has occurred or been performed,
a party must do so with particularity.

(d) OFFICIAL DOCUMENT OR ACT. In pleading an
official document or official act, it suffices to
allege that the document was legally issued or
the act legally done.

(e) JUDGMENT. In pleading a judgment or deci-
sion of a domestic or foreign court, a judicial or
quasi-judicial tribunal, or a board or officer, it
suffices to plead the judgment or decision with-
out showing jurisdiction to render it.

(f) TIME AND PLACE. An allegation of time or
place is material when testing the sufficiency of
a pleading.

(g) SPECIAL DAMAGES. If an item of special
damage is claimed, it must be specifically stat-
ed.

(h) ADMIRALTY OR MARITIME CLAIM.

(1) How Designated. If a claim for relief is
within the admiralty or maritime jurisdiction
and also within the court’s subject-matter ju-
risdiction on some other ground, the pleading
may designate the claim as an admiralty or
maritime claim for purposes of Rules 14(c),
38(e), and 82 and the Supplemental Rules for
Admiralty or Maritime Claims and Asset For-
feiture Actions. A claim cognizable only in the
admiralty or maritime jurisdiction is an admi-
ralty or maritime claim for those purposes,
whether or not so designated.
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(2) Designation for Appeal. A case that in-
cludes an admiralty or maritime claim within
this subdivision (h) is an admiralty case with-
in 28 U.S.C. §1292(a)(3).

(As amended Feb. 28, 1966, eff. July 1, 1966; Dec.
4, 1967, eff. July 1, 1968; Mar. 30, 1970, eff. July 1,
1970; Mar. 2, 1987, eff. Aug. 1, 1987; Apr. 11, 1997,
eff. Dec. 1, 1997; Apr. 12, 2006, eff. Dec. 1, 2006;
Apr. 30, 2007, eff. Dec. 1, 2007.)

NOTES OF ADVISORY COMMITTEE ON RULES—1937

Note to Subdivision (a). Compare [former] Equity Rule
25 (Bill of Complaint—Contents) requiring disability to
be stated; Utah Rev.Stat.Ann. (1933) §104-13-15, enumer-
ating a number of situations where a general averment
of capacity is sufficient. For provisions governing aver-
ment of incorporation, see 2 Minn.Stat. (Mason, 1927)
§9271; N.Y.R.C.P. (1937) Rule 93; 2 N.D.Comp.Laws Ann.
(1913) §7981 et seq.

Note to Subdivision (b). See English Rules Under the Ju-
dicature Act (The Annual Practice, 1937) O. 19, r. 22.

Note to Subdivision (c). The codes generally have this
or a similar provision. See English Rules Under the Ju-
dicature Act (The Annual Practice, 1937) O. 19, r. 14; 2
Minn.Stat. (Mason, 1927) §9273; N.Y.R.C.P. (1937) Rule
92; 2 N.D.Comp.Laws Ann. (1913) §7461; 2
Wash.Rev.Stat.Ann. (Remington, 1932) § 288.

Note to Subdivision (e). The rule expands the usual
code provisions on pleading a judgment by including
judgments or decisions of administrative tribunals and
foreign courts. Compare Ark.Civ.Code (Crawford, 1934)
§141; 2 Minn.Stat. (Mason, 1927) §9269; N.Y.R.C.P. (1937)
Rule 95; 2 Wash.Rev.Stat.Ann. (Remington, 1932) § 287.

NOTES OF ADVISORY COMMITTEE ON RULES—1966
AMENDMENT

Certain distinctive features of the admiralty practice
must be preserved for what are now suits in admiralty.
This raises the question: After unification, when a sin-
gle form of action is established, how will the counter-
part of the present suit in admiralty be identifiable? In
part the question is easily answered. Some claims for
relief can only be suits in admiralty, either because the
admiralty jurisdiction is exclusive or because no non-
maritime ground of federal jurisdiction exists. Many
claims, however, are cognizable by the district courts
whether asserted in admiralty or in a civil action, as-
suming the existence of a nonmaritime ground of juris-
diction. Thus at present the pleader has power to deter-
mine procedural consequences by the way in which he
exercises the classic privilege given by the saving-to-
suitors clause (28 U.S.C. §1333) or by equivalent statu-
tory provisions. For example, a longshoreman’s claim
for personal injuries suffered by reason of the un-
seaworthiness of a vessel may be asserted in a suit in
admiralty or, if diversity of citizenship exists, in a civil
action. One of the important procedural consequences
is that in the civil action either party may demand a
jury trial, while in the suit in admiralty there is no
right to jury trial except as provided by statute.

It is no part of the purpose of unification to inject a
right to jury trial into those admiralty cases in which
that right is not provided by statute. Similarly as will
be more specifically noted below, there is no disposi-
tion to change the present law as to interlocutory ap-
peals in admiralty, or as to the venue of suits in admi-
ralty; and, of course, there is no disposition to inject
into the civil practice as it now is the distinctively
maritime remedies (maritime attachment and garnish-
ment, actions in rem, possessory, petitory and parti-
tion actions and limitation of liability). The unified
rules must therefore provide some device for preserving
the present power of the pleader to determine whether
these historically maritime procedures shall be appli-
cable to his claim or not; the pleader must be afforded
some means of designating his claim as the counterpart
of the present suit in admiralty, where its character as
such is not clear.
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The problem is different from the similar one con-
cerning the identification of claims that were formerly
suits in equity. While that problem is not free from
complexities, it is broadly true that the modern coun-
terpart of the suit in equity is distinguishable from the
former action at law by the character of the relief
sought. This mode of identification is possible in only
a limited category of admiralty cases. In large numbers
of cases the relief sought in admiralty is simple money
damages, indistinguishable from the remedy afforded
by the common law. This is true, for example, in the
case of the longshoreman’s action for personal injuries
stated above. After unification has abolished the dis-
tinction between civil actions and suits in admiralty,
the complaint in such an action would be almost com-
pletely ambiguous as to the pleader’s intentions re-
garding the procedure invoked. The allegation of diver-
sity of citizenship might be regarded as a clue indicat-
ing an intention to proceed as at present under the sav-
ing-to-suitors clause; but this, too, would be ambiguous
if there were also reference to the admiralty jurisdic-
tion, and the pleader ought not be required to forego
mention of all available jurisdictional grounds.

Other methods of solving the problem were carefully
explored, but the Advisory Committee concluded that
the preferable solution is to allow the pleader who now
has power to determine procedural consequences by fil-
ing a suit in admiralty to exercise that power under
unification, for the limited instances in which proce-
dural differences will remain, by a simple statement in
his pleading to the effect that the claim is an admi-
ralty or maritime claim.

The choice made by the pleader in identifying or in
failing to identify his claim as an admiralty or mari-
time claim is not an irrevocable election. The rule pro-
vides that the amendment of a pleading to add or with-
draw an identifying statement is subject to the prin-
ciples of Rule 15.

NOTES OF ADVISORY COMMITTEE ON RULES—1968
AMENDMENT

The amendment eliminates the reference to Rule 73
which is to be abrogated and transfers to Rule 9(h) the
substance of Subsection (h) of Rule 73 which preserved
the right to an interlocutory appeal in admiralty cases
which is provided by 28 U.S.C. §1292(a)(3).

NOTES OF ADVISORY COMMITTEE ON RULES—1970
AMENDMENT

The reference to Rule 26(a) is deleted, in light of the
transfer of that subdivision to Rule 30(a) and the elimi-
nation of the de bene esse procedure therefrom. See the
Advisory Committee’s note to Rule 30(a).

NOTES OF ADVISORY COMMITTEE ON RULES—1987
AMENDMENT

The amendment is technical. No substantive change
is intended.

NOTES OF ADVISORY COMMITTEE ON RULES—1997
AMENDMENT

Section 1292(a)(3) of the Judicial Code provides for ap-
peal from ‘‘[ilnterlocutory decrees of * * * district
courts * * * determining the rights and liabilities of
the parties to admiralty cases in which appeals from
final decrees are allowed.”

Rule 9(h) was added in 1966 with the unification of
civil and admiralty procedure. Civil Rule 73(h) was
amended at the same time to provide that the
§1292(a)(3) reference ‘‘to admiralty cases shall be con-
strued to mean admiralty and maritime claims within
the meaning of Rule 9(h).”” This provision was trans-
ferred to Rule 9(h) when the Appellate Rules were
adopted.

A single case can include both admiralty or maritime
claims and nonadmiralty claims or parties. This combi-
nation reveals an ambiguity in the statement in
present Rule 9(h) that an admiralty ‘‘claim’ is an ad-
miralty ‘‘case.”” An order ‘‘determining the rights and

TITLE 28, APPENDIX—RULES OF CIVIL PROCEDURE

Rule 9

liabilities of the parties” within the meaning of
§1292(a)(3) may resolve only a nonadmiralty claim, or
may simultaneously resolve interdependent admiralty
and nonadmiralty claims. Can appeal be taken as to the
nonadmiralty matter, because it is part of a case that
includes an admiralty claim, or is appeal limited to the
admiralty claim?

The courts of appeals have not achieved full uniform-
ity in applying the §1292(a)(3) requirement that an
order ‘‘determin[e] the rights and liabilities of the par-
ties.” It is common to assert that the statute should be
construed narrowly, under the general policy that ex-
ceptions to the final judgment rule should be construed
narrowly. This policy would suggest that the ambigu-
ity should be resolved by limiting the interlocutory ap-
peal right to orders that determine the rights and li-
abilities of the parties to an admiralty claim.

A broader view is chosen by this amendment for two
reasons. The statute applies to admiralty ‘‘cases,” and
may itself provide for appeal from an order that dis-
poses of a nonadmiralty claim that is joined in a single
case with an admiralty claim. Although a rule of court
may help to clarify and implement a statutory grant of
jurisdiction, the line is not always clear between per-
missible implementation and impermissible withdrawal
of jurisdiction. In addition, so long as an order truly
disposes of the rights and liabilities of the parties with-
in the meaning of §1292(a)(3), it may prove important to
permit appeal as to the nonadmiralty claim. Disposi-
tion of the nonadmiralty claim, for example, may make
it unnecessary to consider the admiralty claim and
have the same effect on the case and parties as disposi-
tion of the admiralty claim. Or the admiralty and non-
admiralty claims may be interdependent. An illustra-
tion is provided by Roco Carriers, Ltd. v. M/V Nurnberg
Express, 899 F.2d 1292 (2d Cir. 1990). Claims for losses of
ocean shipments were made against two defendants,
one subject to admiralty jurisdiction and the other not.
Summary judgment was granted in favor of the admi-
ralty defendant and against the nonadmiralty defend-
ant. The nonadmiralty defendant’s appeal was accept-
ed, with the explanation that the determination of its
liability was ‘‘integrally linked with the determination
of non-liability” of the admiralty defendant, and that
‘“‘section 1292(a)(3) is not limited to admiralty claims;
instead, it refers to admiralty cases.”” 899 F.2d at 1297.
The advantages of permitting appeal by the non-
admiralty defendant would be particularly clear if the
plaintiff had appealed the summary judgment in favor
of the admiralty defendant.

It must be emphasized that this amendment does not
rest on any particular assumptions as to the meaning
of the §1292(a)(3) provision that limits interlocutory ap-
peal to orders that determine the rights and liabilities
of the parties. It simply reflects the conclusion that so
long as the case involves an admiralty claim and an
order otherwise meets statutory requirements, the op-
portunity to appeal should not turn on the circum-
stance that the order does—or does not—dispose of an
admiralty claim. No attempt is made to invoke the au-
thority conferred by 28 U.S.C. §1292(e) to provide by
rule for appeal of an interlocutory decision that is not
otherwise provided for by other subsections of §1292.

GAP Report on Rule 9(h). No changes have been made
in the published proposal.

COMMITTEE NOTES ON RULES—2006 AMENDMENT

Rule 9(h) is amended to conform to the changed title
of the Supplemental Rules.

COMMITTEE NOTES ON RULES—2007 AMENDMENT

The language of Rule 9 has been amended as part of
the general restyling of the Civil Rules to make them
more easily understood and to make style and termi-
nology consistent throughout the rules. These changes
are intended to be stylistic only.

Rule 15 governs pleading amendments of its own
force. The former redundant statement that Rule 15
governs an amendment that adds or withdraws a Rule
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9(h) designation as an admiralty or maritime claim is
deleted. The elimination of paragraph (2) means that
“(8)” will be redesignated as ‘‘(2)”’ in Style Rule 9(h).

Rule 10. Form of Pleadings

(a) CAPTION; NAMES OF PARTIES. Every plead-
ing must have a caption with the court’s name,
a title, a file number, and a Rule 7(a) designa-
tion. The title of the complaint must name all
the parties; the title of other pleadings, after
naming the first party on each side, may refer
generally to other parties.

(b) PARAGRAPHS; SEPARATE STATEMENTS. A
party must state its claims or defenses in num-
bered paragraphs, each limited as far as prac-
ticable to a single set of circumstances. A later
pleading may refer by number to a paragraph in
an earlier pleading. If doing so would promote
clarity, each claim founded on a separate trans-
action or occurrence—and each defense other
than a denial—must be stated in a separate
count or defense.

(c) ADOPTION BY REFERENCE; EXHIBITS. A state-
ment in a pleading may be adopted by reference
elsewhere in the same pleading or in any other
pleading or motion. A copy of a written instru-
ment that is an exhibit to a pleading is a part of
the pleading for all purposes.

(As amended Apr. 30, 2007, eff. Dec. 1, 2007.)
NOTES OF ADVISORY COMMITTEE ON RULES—1937

The first sentence is derived in part from the opening
statement of [former] Equity Rule 25 (Bill of Com-
plaint—Contents). The remainder of the rule is an ex-
pansion in conformity with usual state provisions. For
numbered paragraphs and separate statements, see
Conn.Gen.Stat. (1930) §5513; I11.Rev.Stat. (1937) ch. 110,
§157 (2); N.Y.R.C.P. (1937) Rule 90. For incorporation by
reference, see N.Y.R.C.P. (1937) Rule 90. For written in-
struments as exhibits, see Ill.Rev.Stat. (1937) ch. 110,
§160.

COMMITTEE NOTES ON RULES—2007 AMENDMENT

The language of Rule 10 has been amended as part of
the general restyling of the Civil Rules to make them
more easily understood and to make style and termi-
nology consistent throughout the rules. These changes
are intended to be stylistic only.

Rule 11. Signing Pleadings, Motions, and Other
Papers; Representations to the Court; Sanc-
tions

(a) SIGNATURE. Every pleading, written mo-
tion, and other paper must be signed by at least
one attorney of record in the attorney’s name—
or by a party personally if the party is unrep-
resented. The paper must state the signer’s ad-
dress, e-mail address, and telephone number.
Unless a rule or statute specifically states
otherwise, a pleading need not be verified or ac-
companied by an affidavit. The court must
strike an unsigned paper unless the omission is
promptly corrected after being called to the at-
torney’s or party’s attention.

(b) REPRESENTATIONS TO THE COURT. By pre-
senting to the court a pleading, written motion,
or other paper—whether by signing, filing, sub-
mitting, or later advocating it—an attorney or
unrepresented party certifies that to the best of
the person’s knowledge, information, and belief,
formed after an inquiry reasonable under the
circumstances:
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(1) it is not being presented for any improper
purpose, such as to harass, cause unnecessary
delay, or needlessly increase the cost of litiga-
tion;

(2) the claims, defenses, and other legal con-
tentions are warranted by existing law or by a
nonfrivolous argument for extending, modify-
ing, or reversing existing law or for establish-
ing new law;

(3) the factual contentions have evidentiary
support or, if specifically so identified, will
likely have evidentiary support after a reason-
able opportunity for further investigation or
discovery; and

(4) the denials of factual contentions are
warranted on the evidence or, if specifically so
identified, are reasonably based on belief or a
lack of information.

(C) SANCTIONS.

(1) In General. If, after notice and a reason-
able opportunity to respond, the court deter-
mines that Rule 11(b) has been violated, the
court may impose an appropriate sanction on
any attorney, law firm, or party that violated
the rule or is responsible for the violation. Ab-
sent exceptional circumstances, a law firm
must be held jointly responsible for a viola-
tion committed by its partner, associate, or
employee.

(2) Motion for Sanctions. A motion for sanc-
tions must be made separately from any other
motion and must describe the specific conduct
that allegedly violates Rule 11(b). The motion
must be served under Rule 5, but it must not
be filed or be presented to the court if the
challenged paper, claim, defense, contention,
or denial is withdrawn or appropriately cor-
rected within 21 days after service or within
another time the court sets. If warranted, the
court may award to the prevailing party the
reasonable expenses, including attorney’s fees,
incurred for the motion.

(3) On the Court’s Initiative. On its own, the
court may order an attorney, law firm, or
party to show cause why conduct specifically
described in the order has not violated Rule
11(b).

(4) Nature of a Sanction. A sanction imposed
under this rule must be limited to what suf-
fices to deter repetition of the conduct or com-
parable conduct by others similarly situated.
The sanction may include nonmonetary direc-
tives; an order to pay a penalty into court; or,
if imposed on motion and warranted for effec-
tive deterrence, an order directing payment to
the movant of part or all of the reasonable at-
torney’s fees and other expenses directly re-
sulting from the violation.

(5) Limitations on Monetary Sanctions. The
court must not impose a monetary sanction:

(A) against a represented party for violat-
ing Rule 11(b)(2); or

(B) on its own, unless it issued the show-
cause order under Rule 11(c)(3) before vol-
untary dismissal or settlement of the claims
made by or against the party that is, or
whose attorneys are, to be sanctioned.

(6) Requirements for an Order. An order im-
posing a sanction must describe the sanc-
tioned conduct and explain the basis for the
sanction.
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