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munications between an expert witness required to pro-
vide a report under Rule 26(a)(2)(B) and the attorney for 
the party on whose behalf the witness will be testify-
ing, including any ‘‘preliminary’’ expert opinions. Pro-
tected ‘‘communications’’ include those between the 
party’s attorney and assistants of the expert witness. 
The rule does not itself protect communications be-
tween counsel and other expert witnesses, such as those 
for whom disclosure is required under Rule 26(a)(2)(C). 
The rule does not exclude protection under other doc-
trines, such as privilege or independent development of 
the work-product doctrine. 

The most frequent method for discovering the work 
of expert witnesses is by deposition, but Rules 
26(b)(4)(B) and (C) apply to all forms of discovery. 

Rules 26(b)(4)(B) and (C) do not impede discovery 
about the opinions to be offered by the expert or the de-
velopment, foundation, or basis of those opinions. For 
example, the expert’s testing of material involved in 
litigation, and notes of any such testing, would not be 
exempted from discovery by this rule. Similarly, in-
quiry about communications the expert had with any-
one other than the party’s counsel about the opinions 
expressed is unaffected by the rule. Counsel are also 
free to question expert witnesses about alternative 
analyses, testing methods, or approaches to the issues 
on which they are testifying, whether or not the expert 
considered them in forming the opinions expressed. 
These discovery changes therefore do not affect the 
gatekeeping functions called for by Daubert v. Merrell 
Dow Pharmaceuticals, Inc., 509 U.S. 579 (1993), and relat-
ed cases. 

The protection for communications between the re-
tained expert and ‘‘the party’s attorney’’ should be ap-
plied in a realistic manner, and often would not be lim-
ited to communications with a single lawyer or a single 
law firm. For example, a party may be involved in a 
number of suits about a given product or service, and 
may retain a particular expert witness to testify on 
that party’s behalf in several of the cases. In such a sit-
uation, the protection applies to communications be-
tween the expert witness and the attorneys represent-
ing the party in any of those cases. Similarly, commu-
nications with in-house counsel for the party would 
often be regarded as protected even if the in-house at-
torney is not counsel of record in the action. Other sit-
uations may also justify a pragmatic application of the 
‘‘party’s attorney’’ concept. 

Although attorney-expert communications are gener-
ally protected by Rule 26(b)(4)(C), the protection does 
not apply to the extent the lawyer and the expert com-
municate about matters that fall within three excep-
tions. But the discovery authorized by the exceptions 
does not extend beyond those specific topics. Lawyer- 
expert communications may cover many topics and, 
even when the excepted topics are included among 
those involved in a given communication, the protec-
tion applies to all other aspects of the communication 
beyond the excepted topics. 

First, under Rule 26(b)(4)(C)(i) attorney-expert com-
munications regarding compensation for the expert’s 
study or testimony may be the subject of discovery. In 
some cases, this discovery may go beyond the disclo-
sure requirement in Rule 26(a)(2)(B)(vi). It is not lim-
ited to compensation for work forming the opinions to 
be expressed, but extends to all compensation for the 
study and testimony provided in relation to the action. 
Any communications about additional benefits to the 
expert, such as further work in the event of a success-
ful result in the present case, would be included. This 
exception includes compensation for work done by a 
person or organization associated with the expert. The 
objective is to permit full inquiry into such potential 
sources of bias. 

Second, under Rule 26(b)(4)(C)(ii) discovery is per-
mitted to identify facts or data the party’s attorney 
provided to the expert and that the expert considered 
in forming the opinions to be expressed. The exception 
applies only to communications ‘‘identifying’’ the facts 
or data provided by counsel; further communications 

about the potential relevance of the facts or data are 
protected. 

Third, under Rule 26(b)(4)(C)(iii) discovery regarding 
attorney-expert communications is permitted to iden-
tify any assumptions that counsel provided to the ex-
pert and that the expert relied upon in forming the 
opinions to be expressed. For example, the party’s at-
torney may tell the expert to assume the truth of cer-
tain testimony or evidence, or the correctness of an-
other expert’s conclusions. This exception is limited to 
those assumptions that the expert actually did rely on 
in forming the opinions to be expressed. More general 
attorney-expert discussions about hypotheticals, or ex-
ploring possibilities based on hypothetical facts, are 
outside this exception. 

Under the amended rule, discovery regarding attor-
ney-expert communications on subjects outside the 
three exceptions in Rule 26(b)(4)(C), or regarding draft 
expert reports or disclosures, is permitted only in lim-
ited circumstances and by court order. A party seeking 
such discovery must make the showing specified in 
Rule 26(b)(3)(A)(ii)—that the party has a substantial 
need for the discovery and cannot obtain the substan-
tial equivalent without undue hardship. It will be rare 
for a party to be able to make such a showing given the 
broad disclosure and discovery otherwise allowed re-
garding the expert’s testimony. A party’s failure to 
provide required disclosure or discovery does not show 
the need and hardship required by Rule 26(b)(3)(A); rem-
edies are provided by Rule 37. 

In the rare case in which a party does make this 
showing, the court must protect against disclosure of 
the attorney’s mental impressions, conclusions, opin-
ions, or legal theories under Rule 26(b)(3)(B). But this 
protection does not extend to the expert’s own develop-
ment of the opinions to be presented; those are subject 
to probing in deposition or at trial. 

Former Rules 26(b)(4)(B) and (C) have been renum-
bered (D) and (E), and a slight revision has been made 
in (E) to take account of the renumbering of former 
(B). 

Changes Made After Publication and Comment. Small 
changes to rule language were made to conform to 
style conventions. In addition, the protection for draft 
expert disclosures or reports in proposed Rule 
26(b)(4)(B) was changed to read ‘‘regardless of the form 
in which the draft is recorded.’’ Small changes were 
also made to the Committee Note to recognize this 
change to rule language and to address specific issues 
raised during the public comment period. 

REFERENCES IN TEXT 

The Federal Rules of Evidence, referred to in subdiv. 
(a)(2)(A), (C)(i), (3)(B), are set out in this Appendix. 

Rule 27. Depositions to Perpetuate Testimony 

(a) BEFORE AN ACTION IS FILED. 
(1) Petition. A person who wants to perpet-

uate testimony about any matter cognizable 
in a United States court may file a verified pe-
tition in the district court for the district 
where any expected adverse party resides. The 
petition must ask for an order authorizing the 
petitioner to depose the named persons in 
order to perpetuate their testimony. The peti-
tion must be titled in the petitioner’s name 
and must show: 

(A) that the petitioner expects to be a 
party to an action cognizable in a United 
States court but cannot presently bring it or 
cause it to be brought; 

(B) the subject matter of the expected ac-
tion and the petitioner’s interest; 

(C) the facts that the petitioner wants to 
establish by the proposed testimony and the 
reasons to perpetuate it; 
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(D) the names or a description of the per-
sons whom the petitioner expects to be ad-
verse parties and their addresses, so far as 
known; and 

(E) the name, address, and expected sub-
stance of the testimony of each deponent. 

(2) Notice and Service. At least 21 days before 
the hearing date, the petitioner must serve 
each expected adverse party with a copy of the 
petition and a notice stating the time and 
place of the hearing. The notice may be served 
either inside or outside the district or state in 
the manner provided in Rule 4. If that service 
cannot be made with reasonable diligence on 
an expected adverse party, the court may 
order service by publication or otherwise. The 
court must appoint an attorney to represent 
persons not served in the manner provided in 
Rule 4 and to cross-examine the deponent if an 
unserved person is not otherwise represented. 
If any expected adverse party is a minor or is 
incompetent, Rule 17(c) applies. 

(3) Order and Examination. If satisfied that 
perpetuating the testimony may prevent a 
failure or delay of justice, the court must 
issue an order that designates or describes the 
persons whose depositions may be taken, 
specifies the subject matter of the examina-
tions, and states whether the depositions will 
be taken orally or by written interrogatories. 
The depositions may then be taken under 
these rules, and the court may issue orders 
like those authorized by Rules 34 and 35. A ref-
erence in these rules to the court where an ac-
tion is pending means, for purposes of this 
rule, the court where the petition for the depo-
sition was filed. 

(4) Using the Deposition. A deposition to per-
petuate testimony may be used under Rule 
32(a) in any later-filed district-court action in-
volving the same subject matter if the deposi-
tion either was taken under these rules or, al-
though not so taken, would be admissible in 
evidence in the courts of the state where it 
was taken. 

(b) PENDING APPEAL. 
(1) In General. The court where a judgment 

has been rendered may, if an appeal has been 
taken or may still be taken, permit a party to 
depose witnesses to perpetuate their testi-
mony for use in the event of further proceed-
ings in that court. 

(2) Motion. The party who wants to perpet-
uate testimony may move for leave to take 
the depositions, on the same notice and serv-
ice as if the action were pending in the district 
court. The motion must show: 

(A) the name, address, and expected sub-
stance of the testimony of each deponent; 
and 

(B) the reasons for perpetuating the testi-
mony. 

(3) Court Order. If the court finds that per-
petuating the testimony may prevent a failure 
or delay of justice, the court may permit the 
depositions to be taken and may issue orders 
like those authorized by Rules 34 and 35. The 
depositions may be taken and used as any 
other deposition taken in a pending district- 
court action. 

(c) PERPETUATION BY AN ACTION. This rule does 
not limit a court’s power to entertain an action 
to perpetuate testimony. 

(As amended Dec. 27, 1946, eff. Mar. 19, 1948; Dec. 
29, 1948, eff. Oct. 20, 1949; Mar. 1, 1971, eff. July 1, 
1971; Mar. 2, 1987, eff. Aug. 1, 1987; Apr. 25, 2005, 
eff. Dec. 1, 2005; Apr. 30, 2007, eff. Dec. 1, 2007; 
Mar. 26, 2009, eff. Dec. 1, 2009.) 

NOTES OF ADVISORY COMMITTEE ON RULES—1937 

Note to Subdivision (a). This rule offers a simple meth-
od of perpetuating testimony in cases where it is usu-
ally allowed under equity practice or under modern 
statutes. See Arizona v. California, 292 U.S. 341 (1934); 
Todd Engineering Dry Dock and Repair Co. v. United 
States, 32 F.(2d) 734 (C.C.A.5th, 1929); Hall v. Stout, 4 Del. 
ch. 269 (1871). For comparable state statutes see 
Ark.Civ.Code (Crawford, 1934) §§ 666–670; Calif.Code 
Civ.Proc. (Deering, 1937) 2083–2089; Ill.Rev.Stat. (1937) 
ch. 51, §§ 39–46; Iowa Code (1935) §§ 11400–11407; 2 
Mass.Gen.Laws (Ter.Ed., 1932) ch. 233, § 46–63; 
N.Y.C.P.A. (1937) § 295; Ohio Gen.Code Ann. 
((Throckmorton, 1936) § 12216–12222; Va.Code Ann. 
(Michie, 1936) § 6235; Wisc.Stat. (1935) §§ 326.27–326.29. The 
appointment of an attorney to represent absent parties 
or parties not personally notified, or a guardian ad 
litem to represent minors and incompetents, is pro-
vided for in several of the above statutes. 

Note to Subdivision (b). This follows the practice ap-
proved in Richter v. Union Trust Co., 115 U.S. 55 (1885), 
by extending the right to perpetuate testimony to 
cases pending an appeal. 

Note to Subdivision (c). This preserves the right to em-
ploy a separate action to perpetuate testimony under 
U.S.C., Title 28, [former] § 644 (Depositions under 
dedimus potestatem and in perpetuam) as an alternate 
method. 

NOTES OF ADVISORY COMMITTEE ON RULES—1946 
AMENDMENT 

Since the second sentence in subdivision (a)(3) refers 
only to depositions, it is arguable that Rules 34 and 35 
are inapplicable in proceedings to perpetuate testi-
mony. The new matter [in subdivisions (a)(3) and (b)] 
clarifies. A conforming change is also made in subdivi-
sion (b). 

NOTES OF ADVISORY COMMITTEE ON RULES—1948 
AMENDMENT 

The only changes are in nomenclature to conform to 
the official designation of a district court in Title 28, 
U.S.C., § 132(a). 

NOTES OF ADVISORY COMMITTEE ON RULES—1971 
AMENDMENT 

The reference intended in this subdivision is to the 
rule governing the use of depositions in court proceed-
ings. Formerly Rule 26(d), that rule is now Rule 32(a). 
The subdivision is amended accordingly. 

NOTES OF ADVISORY COMMITTEE ON RULES—1987 
AMENDMENT 

The amendments are technical. No substantive 
change is intended. 

COMMITTEE NOTES ON RULES—2005 AMENDMENT 

The outdated cross-reference to former Rule 4(d) is 
corrected to incorporate all Rule 4 methods of service. 
Former Rule 4(d) has been allocated to many different 
subdivisions of Rule 4. Former Rule 4(d) did not cover 
all categories of defendants or modes of service, and 
present Rule 4 reaches further than all of former Rule 
4. But there is no reason to distinguish between the dif-
ferent categories of defendants and modes of service en-
compassed by Rule 4. Rule 4 service provides effective 
notice. Notice by such means should be provided to any 
expected adverse party that comes within Rule 4. 
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Other changes are made to conform Rule 27(a)(2) to 
current style conventions. 

Changes Made After Publication and Comment. Only 
style changes are recommended in the published draft. 

COMMITTEE NOTES ON RULES—2007 AMENDMENT 

The language of Rule 27 has been amended as part of 
the general restyling of the Civil Rules to make them 
more easily understood and to make style and termi-
nology consistent throughout the rules. These changes 
are intended to be stylistic only. 

COMMITTEE NOTES ON RULES—2009 AMENDMENT 

The time set in the former rule at 20 days has been 
revised to 21 days. See the Note to Rule 6. 

Rule 28. Persons Before Whom Depositions May 
Be Taken 

(a) WITHIN THE UNITED STATES. 
(1) In General. Within the United States or a 

territory or insular possession subject to 
United States jurisdiction, a deposition must 
be taken before: 

(A) an officer authorized to administer 
oaths either by federal law or by the law in 
the place of examination; or 

(B) a person appointed by the court where 
the action is pending to administer oaths 
and take testimony. 

(2) Definition of ‘‘Officer.’’ The term ‘‘officer’’ 
in Rules 30, 31, and 32 includes a person ap-
pointed by the court under this rule or des-
ignated by the parties under Rule 29(a). 

(b) IN A FOREIGN COUNTRY. 
(1) In General. A deposition may be taken in 

a foreign country: 
(A) under an applicable treaty or conven-

tion; 
(B) under a letter of request, whether or 

not captioned a ‘‘letter rogatory’’; 
(C) on notice, before a person authorized to 

administer oaths either by federal law or by 
the law in the place of examination; or 

(D) before a person commissioned by the 
court to administer any necessary oath and 
take testimony. 

(2) Issuing a Letter of Request or a Commission. 
A letter of request, a commission, or both may 
be issued: 

(A) on appropriate terms after an applica-
tion and notice of it; and 

(B) without a showing that taking the dep-
osition in another manner is impracticable 
or inconvenient. 

(3) Form of a Request, Notice, or Commission. 
When a letter of request or any other device is 
used according to a treaty or convention, it 
must be captioned in the form prescribed by 
that treaty or convention. A letter of request 
may be addressed ‘‘To the Appropriate Author-
ity in [name of country].’’ A deposition notice 
or a commission must designate by name or 
descriptive title the person before whom the 
deposition is to be taken. 

(4) Letter of Request—Admitting Evidence. Evi-
dence obtained in response to a letter of re-
quest need not be excluded merely because it 
is not a verbatim transcript, because the testi-
mony was not taken under oath, or because of 
any similar departure from the requirements 

for depositions taken within the United 
States. 

(c) DISQUALIFICATION. A deposition must not be 
taken before a person who is any party’s rel-
ative, employee, or attorney; who is related to 
or employed by any party’s attorney; or who is 
financially interested in the action. 

(As amended Dec. 27, 1946, eff. Mar. 19, 1948; Jan. 
21, 1963, eff. July 1, 1963; Apr. 29, 1980, eff. Aug. 
1, 1980; Mar. 2, 1987, eff. Aug. 1, 1987; Apr. 22, 1993, 
eff. Dec. 1, 1993; Apr. 1, 2007, eff. Dec. 1, 2007.) 

NOTES OF ADVISORY COMMITTEE ON RULES—1937 

In effect this rule is substantially the same as U.S.C., 
Title 28, [former] § 639 (Depositions de bene esse; when 
and where taken; notice). U.S.C., Title 28, [former] § 642 
(Depositions, acknowledgements, and affidavits taken 
by notaries public) does not conflict with subdivision 
(a). 

NOTES OF ADVISORY COMMITTEE ON RULES—1946 
AMENDMENT 

The added language [in subdivision (a)] provides for 
the situation, occasionally arising, when depositions 
must be taken in an isolated place where there is no 
one readily available who has the power to administer 
oaths and take testimony according to the terms of the 
rule as originally stated. In addition, the amendment 
affords a more convenient method of securing deposi-
tions in the case where state lines intervene between 
the location of various witnesses otherwise rather 
closely grouped. The amendment insures that the per-
son appointed shall have adequate power to perform his 
duties. It has been held that a person authorized to act 
in the premises, as, for example, a master, may take 
testimony outside the district of his appointment. Con-
solidated Fastener Co. v. Columbian Button & Fastener Co. 
(C.C.N.D.N.Y. 1898) 85 Fed. 54; Mathieson Alkali Works v. 
Arnold, Hoffman & Co. (C.C.A.1st, 1929) 31 F.(2d) 1. 

NOTES OF ADVISORY COMMITTEE ON RULES—1963 
AMENDMENT 

The amendment of clause (1) is designed to facilitate 
depositions in foreign countries by enlarging the class 
of persons before whom the depositions may be taken 
on notice. The class is no longer confined, as at 
present, to a secretary of embassy or legation, consul 
general, consul, vice consul, or consular agent of the 
United States. In a country that regards the taking of 
testimony by a foreign official in aid of litigation pend-
ing in a court of another country as an infringement 
upon its sovereignty, it will be expedient to notice 
depositions before officers of the country in which the 
examination is taken. See generally Symposium, Letters 
Rogatory (Grossman ed. 1956); Doyle, Taking Evidence by 
Deposition and Letters Rogatory and Obtaining Documents 
in Foreign Territory, Proc. A.B.A., Sec. Int’l & Comp. L. 
37 (1959); Heilpern, Procuring Evidence Abroad, 14 
Tul.L.Rev. 29 (1939); Jones, International Judicial Assist-
ance: Procedural Chaos and a Program for Reform, 62 Yale 
L.J. 515, 526–29 (1953); Smit, International Aspects of Fed-
eral Civil Procedure, 61 Colum.L.Rev. 1031, 1056–58 (1961). 

Clause (2) of amended subdivision (b), like the cor-
responding provision of subdivision (a) dealing with 
depositions taken in the United States, makes it clear 
that the appointment of a person by commission in it-
self confers power upon him to administer any nec-
essary oath. 

It has been held that a letter rogatory will not be is-
sued unless the use of a notice or commission is shown 
to be impossible or impractical. See, e.g., United States 
v. Matles, 154 F.Supp. 574 (E.D.N.Y. 1957); The Edmund 
Fanning, 89 F.Supp. 282 (E.D.N.Y. 1950); Branyan v. 
Koninklijke Luchtvaart Maatschappij, 13 F.R.D. 425 
(S.D.N.Y. 1953). See also Ali Akber Kiachif v. Philco Inter-
national Corp., 10 F.R.D. 277 (S.D.N.Y. 1950). The intent 
of the fourth sentence of the amended subdivision is to 
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