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overcome this judicial antipathy and to permit a sound
choice between depositions under a letter rogatory and
on notice or by commission in the light of all the cir-
cumstances. In a case in which the foreign country will
compel a witness to attend or testify in aid of a letter
rogatory but not in aid of a commission, a letter roga-
tory may be preferred on the ground that it is less ex-
pensive to execute, even if there is plainly no need for
compulsive process. A letter rogatory may also be pre-
ferred when it cannot be demonstrated that a witness
will be recalcitrant or when the witness states that he
is willing to testify voluntarily, but the contingency
exists that he will change his mind at the last moment.
In the latter case, it may be advisable to issue both a
commission and a letter rogatory, the latter to be exe-
cuted if the former fails. The choice between a letter
rogatory and a commission may be conditioned by
other factors, including the nature and extent of the
assistance that the foreign country will give to the exe-
cution of either.

In executing a letter rogatory the courts of other
countries may be expected to follow their customary
procedure for taking testimony. See United States v.
Paraffin Wazx, 2255 Bags, 23 F.R.D. 289 (E.D.N.Y. 1959). In
many non-common-law countries the judge questions
the witness, sometimes without first administering an
oath, the attorneys put any supplemental questions ei-
ther to the witness or through the judge, and the judge
dictates a summary of the testimony, which the wit-
ness acknowledges as correct. See Jones, supra, at
530-32; Doyle, supra, at 39-41. The last sentence of the
amended subdivision provides, contrary to the implica-
tions of some authority, that evidence recorded in such
a fashion need not be excluded on that account. See
The Mandu, 11 F.Supp. 845 (E.D.N.Y. 1935). But cf. Nelson
v. United States, 17 Fed.Cas. 1340 (No. 10,116) (C.C.D.Pa.
1816); Winthrop v. Union Ins. Co., 30 Fed.Cas. 376 (No.
17901) (C.C.D.Pa. 1807). The specific reference to the
lack of an oath or a verbatim transcript is intended to
be illustrative. Whether or to what degree the value or
weight of the evidence may be affected by the method
of taking or recording the testimony is left for deter-
mination according to the circumstances of the par-
ticular case, cf. Uebersee Finanz-Korporation, A.G. v.
Brownell, 121 F.Supp. 420 (D.D.C. 1954); Danisch v. Guard-
ian Life Ins. Co., 19 F.R.D. 235 (S.D.N.Y. 1956); the testi-
mony may indeed be so devoid of substance or pro-
bative value as to warrant its exclusion altogether.

Some foreign countries are hostile to allowing a dep-
osition to be taken in their country, especially by no-
tice or commission, or to lending assistance in the tak-
ing of a deposition. Thus compliance with the terms of
amended subdivision (b) may not in all cases ensure
completion of a deposition abroad. Examination of the
law and policy of the particular foreign country in ad-
vance of attempting a deposition is therefore advisable.
See 4 Moore’s Federal Practice 1728.06-28.08 (2d ed. 1950).

NOTES OF ADVISORY COMMITTEE ON RULES—1980
AMENDMENT

The amendments are clarifying.

NOTES OF ADVISORY COMMITTEE ON RULES—1987
AMENDMENT

The amendments are technical. No substantive

change is intended.

NOTES OF ADVISORY COMMITTEE ON RULES—1993
AMENDMENT

This revision is intended to make effective use of the
Hague Convention on the Taking of Evidence Abroad in
Civil or Commercial Matters, and of any similar trea-
ties that the United States may enter into in the future
which provide procedures for taking depositions
abroad. The party taking the deposition is ordinarily
obliged to conform to an applicable treaty or conven-
tion if an effective deposition can be taken by such
internationally approved means, even though a ver-
batim transcript is not available or testimony cannot
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be taken under oath. For a discussion of the impact of
such treaties upon the discovery process, and of the ap-
plication of principles of comity upon discovery in
countries not signatories to a convention, see Societé
Nationale Industrielle Aérospatiale v. United States District
Court, 482 U.S. 522 (1987).

The term ‘‘letter of request’ has been substituted in
the rule for the term ‘‘letter rogatory’’ because it is the
primary method provided by the Hague Convention. A
letter rogatory is essentially a form of letter of re-
quest. There are several other minor changes that are
designed merely to carry out the intent of the other al-
terations.

COMMITTEE NOTES ON RULES—2007 AMENDMENT

The language of Rule 28 has been amended as part of
the general restyling of the Civil Rules to make them
more easily understood and to make style and termi-
nology consistent throughout the rules. These changes
are intended to be stylistic only.

Rule 29. Stipulations About Discovery Procedure

Unless the court orders otherwise, the parties
may stipulate that:

(a) a deposition may be taken before any
person, at any time or place, on any notice,
and in the manner specified—in which event it
may be used in the same way as any other dep-
osition; and

(b) other procedures governing or limiting
discovery be modified—but a stipulation ex-
tending the time for any form of discovery
must have court approval if it would interfere
with the time set for completing discovery, for
hearing a motion, or for trial.

(As amended Mar. 30, 1970, eff. July 1, 1970; Apr.
22, 1993, eff. Dec. 1, 1993; Apr. 30, 2007, eff. Dec. 1,
2007.)

NOTES OF ADVISORY COMMITTEE ON RULES—1970
Amendment

There is no provision for stipulations varying the
procedures by which methods of discovery other than
depositions are governed. It is common practice for
parties to agree on such variations, and the amendment
recognizes such agreements and provides a formal
mechanism in the rules for giving them effect. Any
stipulation varying the procedures may be superseded
by court order, and stipulations extending the time for
response to discovery under Rules 33, 34, and 36 require
court approval.

NOTES OF ADVISORY COMMITTEE ON RULES—1993
AMENDMENT

This rule is revised to give greater opportunity for
litigants to agree upon modifications to the procedures
governing discovery or to limitations upon discovery.
Counsel are encouraged to agree on less expensive and
time-consuming methods to obtain information, as
through voluntary exchange of documents, use of inter-
views in lieu of depositions, etc. Likewise, when more
depositions or interrogatories are needed than allowed
under these rules or when more time is needed to com-
plete a deposition than allowed under a local rule, they
can, by agreeing to the additional discovery, eliminate
the need for a special motion addressed to the court.

Under the revised rule, the litigants ordinarily are
not required to obtain the court’s approval of these
stipulations. By order or local rule, the court can, how-
ever, direct that its approval be obtained for particular
types of stipulations; and, in any event, approval must
be obtained if a stipulation to extend the 30-day period
for responding to interrogatories, requests for produc-
tion, or requests for admissions would interfere with
dates set by the court for completing discovery, for
hearing of a motion, or for trial.
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COMMITTEE NOTES ON RULES—2007 AMENDMENT

The language of Rule 29 has been amended as part of
the general restyling of the Civil Rules to make them
more easily understood and to make style and termi-
nology consistent throughout the rules. These changes
are intended to be stylistic only.

Rule 30. Depositions by Oral Examination

(a) WHEN A DEPOSITION MAY BE TAKEN.

(1) Without Leave. A party may, by oral ques-
tions, depose any person, including a party,
without leave of court except as provided in
Rule 30(a)(2). The deponent’s attendance may
be compelled by subpoena under Rule 45.

(2) With Leave. A party must obtain leave of
court, and the court must grant leave to the
extent consistent with Rule 26(b)(2):

(A) if the parties have not stipulated to
the deposition and:

(i) the deposition would result in more
than 10 depositions being taken under this
rule or Rule 31 by the plaintiffs, or by the
defendants, or by the third-party defend-
ants;

(ii) the deponent has already been de-
posed in the case; or

(iii) the party seeks to take the deposi-
tion before the time specified in Rule 26(d),
unless the party certifies in the notice,
with supporting facts, that the deponent is
expected to leave the United States and be
unavailable for examination in this coun-
try after that time; or

(B) if the deponent is confined in prison.

(b) NOTICE OF THE DEPOSITION; OTHER FORMAL
REQUIREMENTS.

(1) Notice in General. A party who wants to
depose a person by oral questions must give
reasonable written notice to every other
party. The notice must state the time and
place of the deposition and, if known, the de-
ponent’s name and address. If the name is un-
known, the notice must provide a general de-
scription sufficient to identify the person or
the particular class or group to which the per-
son belongs.

(2) Producing Documents. If a subpoena duces
tecum is to be served on the deponent, the ma-
terials designated for production, as set out in
the subpoena, must be listed in the notice or
in an attachment. The notice to a party depo-
nent may be accompanied by a request under
Rule 34 to produce documents and tangible
things at the deposition.

(3) Method of Recording.

(A) Method Stated in the Notice. The party
who notices the deposition must state in the
notice the method for recording the testi-
mony. Unless the court orders otherwise,
testimony may be recorded by audio, audio-
visual, or stenographic means. The noticing
party bears the recording costs. Any party
may arrange to transcribe a deposition.

(B) Additional Method. With prior notice to
the deponent and other parties, any party
may designate another method for recording
the testimony in addition to that specified
in the original notice. That party bears the
expense of the additional record or tran-
script unless the court orders otherwise.

(4) By Remote Means. The parties may stipu-
late—or the court may on motion order—that
a deposition be taken by telephone or other re-
mote means. For the purpose of this rule and
Rules 28(a), 37(a)(2), and 37(b)(1), the deposition
takes place where the deponent answers the
questions.

(5) Officer’s Duties.

(A) Before the Deposition. Unless the parties
stipulate otherwise, a deposition must be
conducted before an officer appointed or des-
ignated under Rule 28. The officer must
begin the deposition with an on-the-record
statement that includes:

(i) the officer’s name and business ad-
dress;

(ii) the date, time, and place of the depo-
sition;

(iii) the deponent’s name;

(iv) the officer’s administration of the
oath or affirmation to the deponent; and

(v) the identity of all persons present.

(B) Conducting the Deposition; Avoiding Dis-
tortion. If the deposition is recorded non-
stenographically, the officer must repeat the
items in Rule 30(b)(5)(A)(i)—(iii) at the begin-
ning of each unit of the recording medium.
The deponent’s and attorneys’ appearance or
demeanor must not be distorted through re-
cording techniques.

(C) After the Deposition. At the end of a
deposition, the officer must state on the
record that the deposition is complete and
must set out any stipulations made by the
attorneys about custody of the transcript or
recording and of the exhibits, or about any
other pertinent matters.

(6) Notice or Subpoena Directed to an Organiza-
tion. In its notice or subpoena, a party may
name as the deponent a public or private cor-
poration, a partnership, an association, a gov-
ernmental agency, or other entity and must
describe with reasonable particularity the
matters for examination. The named organiza-
tion must then designate one or more officers,
directors, or managing agents, or designate
other persons who consent to testify on its be-
half; and it may set out the matters on which
each person designated will testify. A sub-
poena must advise a nonparty organization of
its duty to make this designation. The persons
designated must testify about information
known or reasonably available to the organi-
zation. This paragraph (6) does not preclude a
deposition by any other procedure allowed by
these rules.

(c) EXAMINATION AND CROSS-EXAMINATION;

RECORD OF THE EXAMINATION; OBJECTIONS; WRIT-
TEN QUESTIONS.

(1) Examination and Cross-Examination. The
examination and cross-examination of a depo-
nent proceed as they would at trial under the
Federal Rules of Evidence, except Rules 103
and 615. After putting the deponent under oath
or affirmation, the officer must record the tes-
timony by the method designated under Rule
30(b)(3)(A). The testimony must be recorded by
the officer personally or by a person acting in
the presence and under the direction of the of-
ficer.
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