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of technical support, information on application soft-
ware, or other reasonable assistance to enable the re-
questing party to use the information. The rule does
not require a party to produce electronically stored in-
formation in the form it [sic] which it is ordinarily
maintained, as long as it is produced in a reasonably
usable form. But the option to produce in a reasonably
usable form does not mean that a responding party is
free to convert electronically stored information from
the form in which it is ordinarily maintained to a dif-
ferent form that makes it more difficult or burdensome
for the requesting party to use the information effi-
ciently in the litigation. If the responding party ordi-
narily maintains the information it is producing in a
way that makes it searchable by electronic means, the
information should not be produced in a form that re-
moves or significantly degrades this feature.

Some electronically stored information may be ordi-
narily maintained in a form that is not reasonably usa-
ble by any party. One example is ‘‘legacy’ data that
can be used only by superseded systems. The questions
whether a producing party should be required to con-
vert such information to a more usable form, or should
be required to produce it at all, should be addressed
under Rule 26(b)(2)(B).

Whether or not the requesting party specified the
form of production, Rule 34(b) provides that the same
electronically stored information ordinarily be pro-
duced in only one form.

Changes Made after Publication and Comment. The pro-
posed amendment recommended for approval has been
modified from the published version. The sequence of
“documents or electronically stored information” is
changed to emphasize that the parenthetical exemplifi-
cations apply equally to illustrate ‘‘documents’ and
‘‘electronically stored information.”” The reference to
‘“‘detection devices’” 1is deleted as redundant with
“translated’ and as archaic.

The references to the form of production are changed
in the rule and Committee Note to refer also to
“forms.” Different forms may be appropriate or nec-
essary for different sources of information.

The published proposal allowed the requesting party
to specify a form for production and recognized that
the responding party could object to the requested
form. This procedure is now amplified by directing that
the responding party state the form or forms it intends
to use for production if the request does not specify a
form or if the responding party objects to the requested
form.

The default forms of production to be used when the
parties do not agree on a form and there is no court
order are changed in part. As in the published proposal,
one default form is “‘a form or forms in which [elec-
tronically stored information] is ordinarily main-
tained.”” The alternative default form, however, is
changed from ‘‘an electronically searchable form’ to
“a form or forms that are reasonably usable.” ‘“‘[Aln
electronically searchable form’ proved to have several
defects. Some electronically stored information cannot
be searched electronically. In addition, there often are
many different levels of electronic searchability—the
published default would authorize production in a mini-
mally searchable form even though more easily
searched forms might be available at equal or less cost
to the responding party.

The provision that absent court order a party need
not produce the same electronically stored information
in more than one form was moved to become a separate
item for the sake of emphasis.

The Committee Note was changed to reflect these
changes in rule text, and also to clarify many aspects
of the published Note. In addition, the Note was ex-
panded to add a caveat to the published amendment
that establishes the rule that documents—and now
electronically stored information—may be tested and
sampled as well as inspected and copied. Fears were ex-
pressed that testing and sampling might imply routine
direct access to a party’s information system. The Note
states that direct access is not a routine right, ‘‘al-
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though such access might be justified in some circum-
stances.”

The changes in the rule text since publication are set
out below. [Omitted]

COMMITTEE NOTES ON RULES—2007 AMENDMENT

The language of Rule 34 has been amended as part of
the general restyling of the Civil Rules to make them
more easily understood and to make style and termi-
nology consistent throughout the rules. These changes
are intended to be stylistic only.

The final sentence in the first paragraph of former
Rule 34(b) was a redundant cross-reference to the dis-
covery moratorium provisions of Rule 26(d). Rule 26(d)
is now familiar, obviating any need to carry forward
the redundant cross-reference.

The redundant reminder of Rule 37(a) procedure in
the second paragraph of former Rule 34(b) is omitted as
no longer useful.

Changes Made After Publication and Comment. See Note
to Rule 1, supra.

Rule 35. Physical and Mental Examinations

(a) ORDER FOR AN EXAMINATION.

(1) In General. The court where the action is
pending may order a party whose mental or
physical condition—including blood group—is
in controversy to submit to a physical or men-
tal examination by a suitably licensed or cer-
tified examiner. The court has the same au-
thority to order a party to produce for exam-
ination a person who is in its custody or under
its legal control.

(2) Motion and Notice; Contents of the Order.
The order:

(A) may be made only on motion for good
cause and on notice to all parties and the
person to be examined; and

(B) must specify the time, place, manner,
conditions, and scope of the examination, as
well as the person or persons who will per-
form it.

(b) EXAMINER’S REPORT.

(1) Request by the Party or Person Examined.
The party who moved for the examination
must, on request, deliver to the requester a
copy of the examiner’s report, together with
like reports of all earlier examinations of the
same condition. The request may be made by
the party against whom the examination order
was issued or by the person examined.

(2) Contents. The examiner’s report must be
in writing and must set out in detail the ex-
aminer’s findings, including diagnoses, conclu-
sions, and the results of any tests.

(3) Request by the Moving Party. After deliver-
ing the reports, the party who moved for the
examination may request—and is entitled to
receive—from the party against whom the ex-
amination order was issued like reports of all
earlier or later examinations of the same con-
dition. But those reports need not be delivered
by the party with custody or control of the
person examined if the party shows that it
could not obtain them.

(4) Waiver of Privilege. By requesting and ob-
taining the examiner’s report, or by deposing
the examiner, the party examined waives any
privilege it may have—in that action or any
other action involving the same controversy—
concerning testimony about all examinations
of the same condition.
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(5) Failure to Deliver a Report. The court on
motion may order—on just terms—that a
party deliver the report of an examination. If
the report is not provided, the court may ex-
clude the examiner’s testimony at trial.

(6) Scope. This subdivision (b) applies also to
an examination made by the parties’ agree-
ment, unless the agreement states otherwise.
This subdivision does not preclude obtaining
an examiner’s report or deposing an examiner
under other rules.

(As amended Mar. 30, 1970, eff. July 1, 1970; Mar.
2, 1987, eff. Aug. 1, 1987; Pub. L. 100-690, title VII,
§7047(b), Nov. 18, 1988, 102 Stat. 4401; Apr. 30, 1991,
eff. Dec. 1, 1991; Apr. 30, 2007, eff. Dec. 1, 2007.)

NOTES OF ADVISORY COMMITTEE ON RULES—1937

Physical examination of parties before trial is au-
thorized by statute or rule in a number of states. See

Ariz.Rev.Code Ann. (Struckmeyer, 1928) §4468;
Mich.Court Rules Ann. (Searl, 1933) Rule 41, §2; 2
N.J.Comp.Stat. (1910), N.Y.C.P.A. (1937) §306; 1

S.D.Comp.Laws (1929) §2716A; 3 Wash.Rev.Stat.Ann.
(Remington, 1932) §1230-1.

Mental examination of parties is authorized in Iowa.
Iowa Code (1935) ch. 491-F1. See McCash, The Evolution
of the Doctrine of Discovery and Its Present Status in
Towa, 20 Ia.L.Rev. 68 (1934).

The constitutionality of legislation providing for
physical examination of parties was sustained in Lyon
v. Manhattan Railway Co., 142 N.Y. 298, 37 N.E. 113 (189%4),
and McGovern v. Hope, 63 N.J.L. 76, 42 Atl. 830 (1899). In
Union Pacific Ry. Co. v. Botsford, 141 U.S. 250 (1891), it
was held that the court could not order the physical ex-
amination of a party in the absence of statutory au-
thority. But in Camden and Suburban Ry. Co. v. Stetson,
177 U.S. 172 (1900) where there was statutory authority
for such examination, derived from a state statute
made operative by the conformity act, the practice was
sustained. Such authority is now found in the present
rule made operative by the Act of June 19, 1934, ch. 651,
U.S.C., Title 28, §§723b [see 2072] (Rules in actions at
law; Supreme Court authorized to make) and 723c [see
2072] (Union of equity and action at law rules; power of
Supreme Court).

NOTES OF ADVISORY COMMITTEE ON RULES—1970
AMENDMENT

Subdivision (a). Rule 35(a) has hitherto provided only
for an order requiring a party to submit to an examina-
tion. It is desirable to extend the rule to provide for an
order against the party for examination of a person in
his custody or under his legal control. As appears from
the provisions of amended Rule 37(b)(2) and the com-
ment under that rule, an order to ‘“‘produce’ the third
person imposes only an obligation to use good faith ef-
forts to produce the person.

The amendment will settle beyond doubt that a par-
ent or guardian suing to recover for injuries to a minor
may be ordered to produce the minor for examination.
Further, the amendment expressly includes blood ex-
amination within the kinds of examinations that can
be ordered under the rule. See Beach v. Beach, 114 F.2d
479 (D.C. Cir. 1940). Provisions similar to the amend-
ment have been adopted in at least 10 States:
Calif.Code Civ.Proc. §2032; Ida.R.Civ.P. 35; I11.S-H Ann.
c. 110A, §215; MdA.R.P. 420; Mich.Gen. Ct.R. 311;
Minn.R.Civ.P. 35; Mo.Vern.Ann.R.Civ.P. 60.01;
N.Dak.R.Civ.P. 35; N.Y.C.P.L. §3121; Wyo.R.Civ.P. 35.

The amendment makes no change in the require-
ments of Rule 35 that, before a court order may issue,
the relevant physical or mental condition must be
shown to be ‘“‘in controversy’ and ‘‘good cause’” must
be shown for the examination. Thus, the amendment
has no effect on the recent decision of the Supreme
Court in Schlagenhauf v. Holder, 379 U.S. 104 (1964),
stressing the importance of these requirements and ap-
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plying them to the facts of the case. The amendment
makes no reference to employees of a party. Provisions
relating to employees in the State statutes and rules
cited above appear to have been virtually unused.

Subdivision (b)(1). This subdivision is amended to cor-
rect an imbalance in Rule 35(b)(1) as heretofore writ-
ten. Under that text, a party causing a Rule 35(a) exam-
ination to be made is required to furnish to the party
examined, on request, a copy of the examining physi-
cian’s report. If he delivers this copy, he is in turn enti-
tled to receive from the party examined reports of all
examinations of the same condition previously or later
made. But the rule has not in terms entitled the exam-
ined party to receive from the party causing the Rule
35(a) examination any reports of earlier examinations
of the same condition to which the latter may have ac-
cess. The amendment cures this defect. See
La.Stat.Ann., Civ.Proc. art. 1495 (1960); Utah
R.Civ.P.35(¢c).

The amendment specifies that the written report of
the examining physician includes results of all tests
made, such as results of X-rays and cardiograms. It
also embodies changes required by the broadening of
Rule 35(a) to take in persons who are not parties.

Subdivision (b)(3). This new subdivision removes any
possible doubt that reports of examination may be ob-
tained although no order for examination has been
made under Rule 35(a). Examinations are very fre-
quently made by agreement, and sometimes before the
party examined has an attorney. The courts have uni-
formly ordered that reports be supplied, see 4 Moore’s
Federal Practice 935.06, n.1 (2d ed. 1966); 2A Barron &
Holtzoff, Federal Practice and Procedure §823, n. 22
(Wright ed. 1961), and it appears best to fill the tech-
nical gap in the present rule.

The subdivision also makes clear that reports of ex-
amining physicians are discoverable not only under
Rule 35(b) but under other rules as well. To be sure, if
the report is privileged, then discovery is not permis-
sible under any rule other than Rule 35(b) and it is per-
missible under Rule 35(b) only if the party requests a
copy of the report of examination made by the other
party’s doctor. Sher v. De Haven, 199 F.2d 777 (D.C. Cir.
1952), cert. denied 345 U.S. 936 (1953). But if the report is
unprivileged and is subject to discovery under the pro-
visions of rules other than Rule 35(b)—such as Rules 34
or 26(b)(3) or (4)—discovery should not depend upon
whether the person examined demands a copy of the re-
port. Although a few cases have suggested the con-
trary, e.g., Galloway v. National Dairy Products Corp., 24
F.R.D. 362 (E.D.Pa. 1959), the better considered district
court decisions hold that Rule 35(b) is not preemptive.
E.g., Leszynski v. Russ, 29 F.R.D. 10, 12 (D.Md. 1961) and
cases cited. The question was recently given full con-
sideration in Buffington v. Wood, 351 F.2d 292 (3d Cir.
1965), holding that Rule 35(b) is not preemptive.

NOTES OF ADVISORY COMMITTEE ON RULES—1987
AMENDMENT

The amendments are technical. No substantive

change is intended.

NOTES OF ADVISORY COMMITTEE ON RULES—1991
AMENDMENT

The revision authorizes the court to require physical
or mental examinations conducted by any person who
is suitably licensed or certified.

The rule was revised in 1988 by Congressional enact-
ment to authorize mental examinations by licensed
clinical psychologists. This revision extends that
amendment to include other certified or licensed pro-
fessionals, such as dentists or occupational therapists,
who are not physicians or clinical psychologists, but
who may be well-qualified to give valuable testimony
about the physical or mental condition that is the sub-
ject of dispute.

The requirement that the examiner be suitably 1li-
censed or certified is a new requirement. The court is
thus expressly authorized to assess the credentials of
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the examiner to assure that no person is subjected to
a court-ordered examination by an examiner whose tes-
timony would be of such limited value that it would be
unjust to require the person to undergo the invasion of
privacy associated with the examination. This author-
ity is not wholly new, for under the former rule, the
court retained discretion to refuse to order an examina-
tion, or to restrict an examination. 8 WRIGHT & MIL-
LER, FEDERAL PRACTICE & PROCEDURE §2234 (1986
Supp.). The revision is intended to encourage the exer-
cise of this discretion, especially with respect to exami-
nations by persons having narrow qualifications.

The court’s responsibility to determine the suit-
ability of the examiner’s qualifications applies even to
a proposed examination by a physician. If the proposed
examination and testimony calls for an expertise that
the proposed examiner does not have, it should not be
ordered, even if the proposed examiner is a physician.
The rule does not, however, require that the license or
certificate be conferred by the jurisdiction in which the
examination is conducted.

COMMITTEE NOTES ON RULES—2007 AMENDMENT

The language of Rule 35 has been amended as part of
the general restyling of the Civil Rules to make them
more easily understood and to make style and termi-
nology consistent throughout the rules. These changes
are intended to be stylistic only.

AMENDMENT BY PUBLIC LAW

1988—Subd. (a). Pub. L. 100-690, §7047(b)(1), sub-
stituted ‘‘physical examination by a physician, or men-
tal examination by a physician or psychologist’ for
“physical or mental examination by a physician’’.

Subd. (b). Pub. L. 100-690, § 7047(b)(2), inserted ‘‘or psy-
chologist’ in heading, in two places in par. (1), and in
two places in par. (3).

Subd. (¢). Pub. L. 100-690, §7047(b)(3), added subd. (c).

Rule 36. Requests for Admission

(a) SCOPE AND PROCEDURE.

(1) Scope. A party may serve on any other
party a written request to admit, for purposes
of the pending action only, the truth of any
matters within the scope of Rule 26(b)(1) relat-
ing to:

(A) facts, the application of law to fact, or
opinions about either; and

(B) the genuineness of any described docu-
ments.

(2) Form; Copy of a Document. Each matter
must be separately stated. A request to admit
the genuineness of a document must be accom-
panied by a copy of the document unless it is,
or has been, otherwise furnished or made
available for inspection and copying.

(38) Time to Respond,; Effect of Not Responding.
A matter is admitted unless, within 30 days
after being served, the party to whom the re-
quest is directed serves on the requesting
party a written answer or objection addressed
to the matter and signed by the party or its
attorney. A shorter or longer time for respond-
ing may be stipulated to under Rule 29 or be
ordered by the court.

(4) Answer. If a matter is not admitted, the
answer must specifically deny it or state in
detail why the answering party cannot truth-
fully admit or deny it. A denial must fairly re-
spond to the substance of the matter; and
when good faith requires that a party qualify
an answer or deny only a part of a matter, the
answer must specify the part admitted and
qualify or deny the rest. The answering party
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may assert lack of knowledge or information
as a reason for failing to admit or deny only if
the party states that it has made reasonable
inquiry and that the information it knows or
can readily obtain is insufficient to enable it
to admit or deny.

(5) Objections. The grounds for objecting to a
request must be stated. A party must not ob-
ject solely on the ground that the request pre-
sents a genuine issue for trial.

(6) Motion Regarding the Sufficiency of an An-
swer or Objection. The requesting party may
move to determine the sufficiency of an an-
swer or objection. Unless the court finds an
objection justified, it must order that an an-
swer be served. On finding that an answer does
not comply with this rule, the court may order
either that the matter is admitted or that an
amended answer be served. The court may
defer its final decision until a pretrial con-
ference or a specified time before trial. Rule
37(a)(b) applies to an award of expenses.

(b) EFFECT OF AN ADMISSION; WITHDRAWING OR
AMENDING IT. A matter admitted under this rule
is conclusively established unless the court, on
motion, permits the admission to be withdrawn
or amended. Subject to Rule 16(e), the court
may permit withdrawal or amendment if it
would promote the presentation of the merits of
the action and if the court is not persuaded that
it would prejudice the requesting party in main-
taining or defending the action on the merits.
An admission under this rule is not an admis-
sion for any other purpose and cannot be used
against the party in any other proceeding.

(As amended Dec. 27, 1946, eff. Mar. 19, 1948; Mar.
30, 1970, eff. July 1, 1970; Mar. 2, 1987, eff. Aug. 1,
1987; Apr. 22, 1993, eff. Dec. 1, 1993; Apr. 30, 2007,
eff. Dec. 1, 2007.)

NOTES OF ADVISORY COMMITTEE ON RULES—1937

Compare similar rules: [Former] Equity Rule 58 (last
paragraph, which provides for the admission of the exe-
cution and genuineness of documents); English Rules
Under the Judicature Act (The Annual Practice, 1937) O.
32; Ill.Rev.Stat. (1937) ch. 110, §182 and Rule 18
(I11.Rev.Stat. (1937) ch. 110, §259.18); 2 Mass.Gen.Laws
(Ter.Ed., 1932) ch. 231, §69; Mich.Court Rules Ann.
(Searl, 1933) Rule 42; N.J.Comp.Stat. (2 Cum.Supp.
1911-1924) N.Y.C.P.A. (1937) §§322, 323; Wis.Stat. (1935)
§327.22.

NOTES OF ADVISORY COMMITTEE ON RULES—1946
AMENDMENT

The first change in the first sentence of Rule 36(a)
and the addition of the new second sentence, specifying
when requests for admissions may be served, bring Rule
36 in line with amended Rules 26(a) and 33. There is no
reason why these rules should not be treated alike.
Other provisions of Rule 36(a) give the party whose ad-
missions are requested adequate protection.

The second change in the first sentence of the rule
[subdivision (a)] removes any uncertainty as to wheth-
er a party can be called upon to admit matters of fact
other than those set forth in relevant documents de-
scribed in and exhibited with the request. In Smyth v.
Kaufman (C.C.A.2d, 1940) 114 F.(2d) 40, it was held that
the word ‘‘therein’”’, now stricken from the rule [said
subdivision] referred to the request and that a matter
of fact not related to any document could be presented
to the other party for admission or denial. The rule of
this case is now clearly stated.

The substitution of the word ‘“‘served’ for ‘“delivered”
in the third sentence of the amended rule [said subdivi-
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