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tive provisions of Rule 45(c) should be enforced with
vigilance when such demands are made. Inspection or
testing of certain types of electronically stored infor-
mation or of a person’s electronic information system
may raise issues of confidentiality or privacy. The ad-
dition of sampling and testing to Rule 45(a) with regard
to documents and electronically stored information is
not meant to create a routine right of direct access to
a person’s electronic information system, although
such access might be justified in some circumstances.
Courts should guard against undue intrusiveness re-
sulting from inspecting or testing such systems.

Rule 45(d)(2) is amended, as is Rule 26(b)(5), to add a
procedure for assertion of privilege or of protection as
trial-preparation materials after production. The re-
ceiving party may submit the information to the court
for resolution of the privilege claim, as under Rule
26(b)(5)(B).

Other minor amendments are made to conform the
rule to the changes described above.

Changes Made After Publication and Comment. The
Committee recommends a modified version of the pro-
posal as published. The changes were made to maintain
the parallels between Rule 45 and the other rules that
address discovery of electronically stored information.
These changes are fully described in the introduction
to Rule 45 and in the discussions of the other rules.
[Omitted]

The changes from the published proposed amendment
are shown below. [Omitted]

COMMITTEE NOTES ON RULES—2007 AMENDMENT

The language of Rule 45 has been amended as part of
the general restyling of the Civil Rules to make them
more easily understood and to make style and termi-
nology consistent throughout the rules. These changes
are intended to be stylistic only.

The reference to discovery of ‘“books’ in former Rule
45(a)(1)(C) was deleted to achieve consistent expression
throughout the discovery rules. Books remain a proper
subject of discovery.

Former Rule 45(b)(1) required ‘‘prior notice’ to each
party of any commanded production of documents and
things or inspection of premises. Courts have agreed
that notice must be given ‘‘prior’” to the return date,
and have tended to converge on an interpretation that
requires notice to the parties before the subpoena is
served on the person commanded to produce or permit
inspection. That interpretation is adopted in amended
Rule 45(b)(1) to give clear notice of general present
practice.

The language of former Rule 45(d)(2) addressing the
manner of asserting privilege is replaced by adopting
the wording of Rule 26(b)(5). The same meaning is bet-
ter expressed in the same words.

Changes Made After Publication and Comment. See Note
to Rule 1, supra.

Rule 46. Objecting to a Ruling or Order

A formal exception to a ruling or order is un-
necessary. When the ruling or order is requested
or made, a party need only state the action that
it wants the court to take or objects to, along
with the grounds for the request or objection.
Failing to object does not prejudice a party who
had no opportunity to do so when the ruling or
order was made.

(As amended Mar. 2, 1987, eff. Aug. 1, 1987; Apr.
30, 2007, eff. Dec. 1, 2007.)

NOTES OF ADVISORY COMMITTEE ON RULES—1937

Abolition of formal exceptions is often provided by
statute. See Ill.Rev.Stat. (1937), ch. 110, §204;
Neb.Comp.Stat. (1929) §20-1139; N.M.Stat.Ann.
(Courtright, 1929) §105-830; 2 N.D.Comp.Laws Ann. (1913)
§76563; Ohio Code Ann. (Throckmorton, 1936) §11560; 1
S.D.Comp.Laws (1929) §2542; Utah Rev.Stat.Ann. (1933)

TITLE 28, APPENDIX—RULES OF CIVIL PROCEDURE

Rule 47

§§104-39-2, 104-24-18; Va.Rules of Court, Rule 22, 163 Va.
v, xii (1935); Wis.Stat. (1935) §270.39. Compare
N.Y.C.P.A. (1937) §§583, 445, and 446, all as amended by
L. 1936, ch. 915. Rule 51 deals with objections to the
court’s instructions to the jury.

U.S.C., Title 28, [former] §§776 (Bill of exceptions; au-
thentication; signing of by judge) and [former] 875 (Re-
view of findings in cases tried without a jury) are su-
perseded insofar as they provide for formal exceptions,
and a bill of exceptions.

NOTES OF ADVISORY COMMITTEE ON RULES—1987
AMENDMENT

The amendments are technical. No substantive

change is intended.
COMMITTEE NOTES ON RULES—2007 AMENDMENT

The language of Rule 46 has been amended as part of
the general restyling of the Civil Rules to make them
more easily understood and to make style and termi-
nology consistent throughout the rules. These changes
are intended to be stylistic only.

Rule 47. Selecting Jurors

(a) EXAMINING JURORS. The court may permit
the parties or their attorneys to examine pro-
spective jurors or may itself do so. If the court
examines the jurors, it must permit the parties
or their attorneys to make any further inquiry
it considers proper, or must itself ask any of
their additional questions it considers proper.

(b) PEREMPTORY CHALLENGES. The court must
allow the number of peremptory challenges pro-
vided by 28 U.S.C. §1870.

(c) EXCUSING A JUROR. During trial or delibera-
tion, the court may excuse a juror for good
cause.

(As amended Feb. 28, 1966, eff. July 1, 1966; Apr.
30, 1991, eff. Dec. 1, 1991; Apr. 30, 2007, eff. Dec. 1,
2007.)

NOTES OF ADVISORY COMMITTEE ON RULES—1937

Note to Subdivision (a). This permits a practice found
very useful by Federal trial judges. For an example of
a state practice in which the examination by the court
is supplemented by further inquiry by counsel, see Rule
27 of the Code of Rules for the District Courts of Min-
nesota, 186 Minn. xxxiii (1932), 3 Minn.Stat. (Mason,
supp. 1936) Appendix, 4, p. 1062.

Note to Subdivision (b). The provision for an alternate
juror is one often found in modern state codes. See
N.C.Code (1935) §2330(a); Ohio Gen.Code Ann. (Page,
Supp. 1926-1935) §11419-47; Pa.Stat.Ann. (Purdon, Supp.
1936) Title 17, §1153; compare U.S.C., Title 28, [former]
§417a (Alternate jurors in criminal trials); 1
N.J.Rev.Stat. (1937) 2:91A-1, 2:91A-2, 2:91A-3.

Provisions for qualifying, drawing, and challenging of
jurors are found in U.S.C., Title 28:

§411 [now 1861] (Qualifications and exemptions)

§412 [now 1864] (Manner of drawing)

§413 [now 1865] (Apportioned in district)

§415 [see 1862] (Not disqualified because of race or
color)

§416 [now 1867] (Venire; service and return)

§417 [now 1866] (Talesmen for petit jurors)

§418 [now 1866] (Special juries)

§423 [now 1869] (Jurors not to serve more than once a
year)

§424 [now 1870] (Challenges)

and D.C. Code (1930) Title 18, §§341-360 (Juries and Jury
Commission) and Title 6, §366 (Peremptory challenges.

NOTES OF ADVISORY COMMITTEE ON RULES—1966
AMENDMENT

The revision of this subdivision brings it into line
with the amendment of Rule 24(c) of the Federal Rules
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