Rule 48

of Criminal Procedure. That rule previously allowed
four alternate jurors, as contrasted with the two al-
lowed in civil cases, and the amendments increase the
number of a maximum of six in all cases. The Advisory
Committee’s Note to amended Criminal Rule 24(c)
points to experience demonstrating that four alter-
nates may not be enough in some lengthy criminal
trials; and the same may be said of civil trials. The
Note adds:

“The words ‘or are found to be’ are added to the sec-
ond sentence to make clear that an alternate juror may
be called in the situation where it is first discovered
during the trial that a juror was unable or disqualified
to perform his duties at the time he was sworn.”

NOTES OF ADVISORY COMMITTEE ON RULES—1991
AMENDMENT

Subdivision (b). The former provision for alternate ju-
rors is stricken and the institution of the alternate
juror abolished.

The former rule reflected the long-standing assump-
tion that a jury would consist of exactly twelve mem-
bers. It provided for additional jurors to be used as sub-
stitutes for jurors who are for any reason excused or
disqualified from service after the commencement of
the trial. Additional jurors were traditionally des-
ignated at the outset of the trial, and excused at the
close of the evidence if they had not been promoted to
full service on account of the elimination of one of the
original jurors.

The use of alternate jurors has been a source of dis-
satisfaction with the jury system because of the burden
it places on alternates who are required to listen to the
evidence but denied the satisfaction of participating in
its evaluation.

Subdivision (c). This provision makes it clear that the
court may in appropriate circumstances excuse a juror
during the jury deliberations without causing a mis-
trial. Sickness, family emergency or juror misconduct
that might occasion a mistrial are examples of appro-
priate grounds for excusing a juror. It is not grounds
for the dismissal of a juror that the juror refuses to
join with fellow jurors in reaching a unanimous ver-
dict.

COMMITTEE NOTES ON RULES—2007 AMENDMENT

The language of Rule 47 has been amended as part of
the general restyling of the Civil Rules to make them
more easily understood and to make style and termi-
nology consistent throughout the rules. These changes
are intended to be stylistic only.

Rule 48. Number of Jurors; Verdict; Polling

(a) NUMBER OF JURORS. A jury must begin with
at least 6 and no more than 12 members, and
each juror must participate in the verdict unless
excused under Rule 47(c).

(b) VERDICT. Unless the parties stipulate
otherwise, the verdict must be unanimous and
must be returned by a jury of at least 6 mem-
bers.

(c) POLLING. After a verdict is returned but be-
fore the jury is discharged, the court must on a
party’s request, or may on its own, poll the ju-
rors individually. If the poll reveals a lack of
unanimity or lack of assent by the number of ju-
rors that the parties stipulated to, the court
may direct the jury to deliberate further or may
order a new trial.

(As amended Apr. 30, 1991, eff. Dec. 1, 1991; Apr.
30, 2007, eff. Dec. 1, 2007; Mar. 26, 2009, eff. Dec. 1,
2009.)

NOTES OF ADVISORY COMMITTEE ON RULES—1937

For provisions in state codes, compare Utah
Rev.Stat.Ann. (1933) §48-0-5 (In civil cases parties may
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agree in open court on lesser number of jurors); 2
Wash.Rev.Stat.Ann. (Remington, 1932) §323 (Parties
may consent to any number of jurors not less than
three).

NOTES OF ADVISORY COMMITTEE ON RULES—1991
AMENDMENT

The former rule was rendered obsolete by the adop-
tion in many districts of local rules establishing six as
the standard size for a civil jury.

It appears that the minimum size of a jury consistent
with the Seventh Amendment is six. Cf. Ballew v. Geor-
gia, 435 U.S. 223 (1978) (holding that a conviction based
on a jury of less than six is a denial of due process of
law). If the parties agree to trial before a smaller jury,
a verdict can be taken, but the parties should not other
than in exceptional circumstances be encouraged to
waive the right to a jury of six, not only because of the
constitutional stature of the right, but also because
smaller juries are more erratic and less effective in
serving to distribute responsibility for the exercise of
judicial power.

Because the institution of the alternate juror has
been abolished by the proposed revision of Rule 47, it
will ordinarily be prudent and necessary, in order to
provide for sickness or disability among jurors, to seat
more than six jurors. The use of jurors in excess of six
increases the representativeness of the jury and harms
no interest of a party. Ray v. Parkside Surgery Center, 13
F.R. Serv. 585 (6th cir. 1989).

If the court takes the precaution of seating a jury
larger than six, an illness occurring during the delib-
eration period will not result in a mistrial, as it did for-
merly, because all seated jurors will participate in the
verdict and a sufficient number will remain to render a
unanimous verdict of six or more.

In exceptional circumstances, as where a jury suffers
depletions during trial and deliberation that are great-
er than can reasonably be expected, the parties may
agree to be bound by a verdict rendered by fewer than
six jurors. The court should not, however, rely upon the
availability of such an agreement, for the use of juries
smaller than six is problematic for reasons fully ex-
plained in Ballew v. Georgia, supra.

COMMITTEE NOTES ON RULES—2007 AMENDMENT

The language of Rule 48 has been amended as part of
the general restyling of the Civil Rules to make them
more easily understood and to make style and termi-
nology consistent throughout the rules. These changes
are intended to be stylistic only.

COMMITTEE NOTES ON RULES—2009 AMENDMENT

Jury polling is added as new subdivision (c), which is
drawn from Criminal Rule 31(d) with minor revisions to
reflect Civil Rules Style and the parties’ opportunity to
stipulate to a nonunanimous verdict.

Rule 49. Special Verdict; General Verdict and
Questions

(a) SPECIAL VERDICT.

(1) In General. The court may require a jury
to return only a special verdict in the form of
a special written finding on each issue of fact.
The court may do so by:

(A) submitting written questions suscep-
tible of a categorical or other brief answer;

(B) submitting written forms of the special
findings that might properly be made under
the pleadings and evidence; or

(C) using any other method that the court
considers appropriate.

(2) Instructions. The court must give the in-
structions and explanations necessary to en-
able the jury to make its findings on each sub-
mitted issue.
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