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(1966); United States v. United States Gypsum Co., 333 U.S.
364, 394-96 (1948).

The principal argument advanced in favor of a more
searching appellate review of findings by the district
court based solely on documentary evidence is that the
rationale of Rule 52(a) does not apply when the findings
do not rest on the trial court’s assessment of credibil-
ity of the witnesses but on an evaluation of documen-
tary proof and the drawing of inferences from it, thus
eliminating the need for any special deference to the
trial court’s findings. These considerations are out-
weighed by the public interest in the stability and judi-
cial economy that would be promoted by recognizing
that the trial court, not the appellate tribunal, should
be the finder of the facts. To permit courts of appeals
to share more actively in the fact-finding function
would tend to undermine the legitimacy of the district
courts in the eyes of litigants, multiply appeals by en-
couraging appellate retrial of some factual issues, and
needlessly reallocate judicial authority.

NOTES OF ADVISORY COMMITTEE ON RULES—1991
AMENDMENT

Subdivision (c¢) is added. It parallels the revised Rule
50(a), but is applicable to non-jury trials. It authorizes
the court to enter judgment at any time that it can ap-
propriately make a dispositive finding of fact on the
evidence.

The new subdivision replaces part of Rule 41(b), which
formerly authorized a dismissal at the close of the
plaintiff’s case if the plaintiff had failed to carry an es-
sential burden of proof. Accordingly, the reference to
Rule 41 formerly made in subdivision (a) of this rule is
deleted.

As under the former Rule 41(b), the court retains dis-
cretion to enter no judgment prior to the close of the
evidence.

Judgment entered under this rule differs from a sum-
mary judgment under Rule 56 in the nature of the eval-
uation made by the court. A judgment on partial find-
ings is made after the court has heard all the evidence
bearing on the crucial issue of fact, and the finding is
reversible only if the appellate court finds it to be
‘‘clearly erroneous.” A summary judgment, in contrast,
is made on the basis of facts established on account of
the absence of contrary evidence or presumptions; such
establishments of fact are rulings on questions of law
as provided in Rule 56(a) and are not shielded by the
‘‘clear error’ standard of review.

NOTES OF ADVISORY COMMITTEE ON RULES—1993
AMENDMENT

This technical amendment corrects an ambiguity in
the text of the 1991 revision of the rule, similar to the
revision being made to Rule 50. This amendment makes
clear that judgments as a matter of law in nonjury
trials may be entered against both plaintiffs and de-
fendants and with respect to issues or defenses that
may not be wholly dispositive of a claim or defense.

NOTES OF ADVISORY COMMITTEE ON RULES—1995
AMENDMENT

The only change, other than stylistic, intended by
this revision is to require that any motion to amend or
add findings after a nonjury trial must be filed no later
than 10 days after entry of the judgment. Previously,
there was an inconsistency in the wording of Rules 50,
52, and 59 with respect to whether certain post-judg-
ment motions had to be filed, or merely served, during
that period. This inconsistency caused special problems
when motions for a new trial were joined with other
post-judgment motions. These motions affect the final-
ity of the judgment, a matter often of importance to
third persons as well as the parties and the court. The
Committee believes that each of these rules should be
revised to require filing before end of the 10-day period.
Filing is an event that can be determined with cer-
tainty from court records. The phrase ‘‘no later than”
is used—rather than ‘‘within’—to include post-judg-
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ment motions that sometimes are filed before actual
entry of the judgment by the clerk. It should be noted
that under Rule 6(a) Saturdays, Sundays, and legal
holidays are excluded in measuring the 10-day period,
and that under Rule 5 the motions when filed are to
contain a certificate of service on other parties.

COMMITTEE NOTES ON RULES—2007 AMENDMENT

The language of Rule 52 has been amended as part of
the general restyling of the Civil Rules to make them
more easily understood and to make style and termi-
nology consistent throughout the rules. These changes
are intended to be stylistic only.

Former Rule 52(a) said that findings are unnecessary
on decisions of motions ‘‘except as provided in subdivi-
sion (c) of this rule.” Amended Rule 52(a)(3) says that
findings are unnecessary ‘‘unless these rules provide
otherwise.” This change reflects provisions in other
rules that require Rule 52 findings on deciding motions.
Rules 23(e), 23(h), and 54(d)(2)(C) are examples.

Amended Rule 52(a)(b) includes provisions that ap-
peared in former Rule 52(a) and 52(b). Rule 52(a) pro-
vided that requests for findings are not necessary for
purposes of review. It applied both in an action tried on
the facts without a jury and also in granting or refus-
ing an interlocutory injunction. Rule 52(b), applicable
to findings ‘‘made in actions tried without a jury,” pro-
vided that the sufficiency of the evidence might be
“‘later questioned whether or not in the district court
the party raising the question objected to the findings,
moved to amend them, or moved for partial findings.”’
Former Rule 52(b) did not explicitly apply to decisions
granting or refusing an interlocutory injunction.
Amended Rule 52(a)(5) makes explicit the application of
this part of former Rule 52(b) to interlocutory injunc-
tion decisions.

Former Rule 52(c) provided for judgment on partial
findings, and referred to it as ‘‘judgment as a matter of
law.” Amended Rule 52(c) refers only to ‘‘judgment,’ to
avoid any confusion with a Rule 50 judgment as a mat-
ter of law in a jury case. The standards that govern
judgment as a matter of law in a jury case have no
bearing on a decision under Rule 52(c).

COMMITTEE NOTES ON RULES—2009 AMENDMENT

Former Rules 50, 52, and 59 adopted 10-day periods for
their respective post-judgment motions. Rule 6(b) pro-
hibits any expansion of those periods. Experience has
proved that in many cases it is not possible to prepare
a satisfactory post-judgment motion in 10 days, even
under the former rule that excluded intermediate Sat-
urdays, Sundays, and legal holidays. These time peri-
ods are particularly sensitive because Appellate Rule 4
integrates the time to appeal with a timely motion
under these rules. Rather than introduce the prospect
of uncertainty in appeal time by amending Rule 6(b) to
permit additional time, the former 10-day periods are
expanded to 28 days. Rule 6(b) continues to prohibit ex-
pansion of the 28-day period.

Changes Made after Publication and Comment. The 30-
day period proposed in the August 2007 publication is
shortened to 28 days.

Rule 53. Masters

(a) APPOINTMENT.
(1) Scope. Unless a statute provides other-
wise, a court may appoint a master only to:

(A) perform duties consented to by the par-
ties;

(B) hold trial proceedings and make or rec-
ommend findings of fact on issues to be de-
cided without a jury if appointment is war-
ranted by:

(i) some exceptional condition; or

(ii) the need to perform an accounting or
resolve a difficult computation of dam-
ages; or
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(C) address pretrial and posttrial matters
that cannot be effectively and timely ad-
dressed by an available district judge or
magistrate judge of the district.

(2) Disqualification. A master must not have
a relationship to the parties, attorneys, ac-
tion, or court that would require disqualifica-
tion of a judge under 28 U.S.C. §455, unless the
parties, with the court’s approval, consent to
the appointment after the master discloses
any potential grounds for disqualification.

(3) Possible Expense or Delay. In appointing a
master, the court must consider the fairness of
imposing the likely expenses on the parties
and must protect against unreasonable ex-
pense or delay.

(b) ORDER APPOINTING A MASTER.

(1) Notice. Before appointing a master, the
court must give the parties notice and an op-
portunity to be heard. Any party may suggest
candidates for appointment.

(2) Contents. The appointing order must di-
rect the master to proceed with all reasonable
diligence and must state:

(A) the master’s duties, including any in-
vestigation or enforcement duties, and any
limits on the master’s authority under Rule
53(c);

(B) the circumstances, if any, in which the
master may communicate ex parte with the
court or a party;

(C) the nature of the materials to be pre-
served and filed as the record of the master’s
activities;

(D) the time limits, method of filing the
record, other procedures, and standards for
reviewing the master’s orders, findings, and
recommendations; and

(BE) the basis, terms, and procedure for fix-
ing the master’s compensation under Rule
53(8).

(3) Issuing. The court may issue the order
only after:

(A) the master files an affidavit disclosing
whether there is any ground for disqualifica-
tion under 28 U.S.C. §455; and

(B) if a ground is disclosed, the parties,
with the court’s approval, waive the dis-
qualification.

(4) Amending. The order may be amended at
any time after notice to the parties and an op-
portunity to be heard.

(c) MASTER’S AUTHORITY.
(1) In General. Unless the appointing order
directs otherwise, a master may:

(A) regulate all proceedings;

(B) take all appropriate measures to per-
form the assigned duties fairly and effi-
ciently; and

(C) if conducting an evidentiary hearing,
exercise the appointing court’s power to
compel, take, and record evidence.

(2) Sanctions. The master may by order im-
pose on a party any noncontempt sanction
provided by Rule 37 or 45, and may recommend
a contempt sanction against a party and sanc-
tions against a nonparty.

(d) MASTER’S ORDERS. A master who issues an

order must file it and promptly serve a copy on
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each party. The clerk must enter the order on
the docket.

(e) MASTER’S REPORTS. A master must report
to the court as required by the appointing order.
The master must file the report and promptly
serve a copy on each party, unless the court or-
ders otherwise.

(f) ACTION ON THE MASTER’S ORDER, REPORT, OR
RECOMMENDATIONS.

(1) Opportunity for a Hearing; Action in Gen-
eral. In acting on a master’s order, report, or
recommendations, the court must give the
parties notice and an opportunity to be heard;
may receive evidence; and may adopt or af-
firm, modify, wholly or partly reject or re-
verse, or resubmit to the master with instruc-
tions.

(2) Time to Object or Move to Adopt or Modify.
A party may file objections to—or a motion to
adopt or modify—the master’s order, report, or
recommendations no later than 21 days after a
copy is served, unless the court sets a different
time.

(3) Reviewing Factual Findings. The court
must decide de novo all objections to findings
of fact made or recommended by a master, un-
less the parties, with the court’s approval,
stipulate that:

(A) the findings will be reviewed for clear
error; or

(B) the findings of a master appointed
under Rule 53(a)(1)(A) or (C) will be final.

(4) Reviewing Legal Conclusions. The court
must decide de novo all objections to conclu-
sions of law made or recommended by a mas-
ter.

(5) Reviewing Procedural Matters. Unless the
appointing order establishes a different stand-
ard of review, the court may set aside a mas-
ter’s ruling on a procedural matter only for an
abuse of discretion.

(g) COMPENSATION.

(1) Fixing Compensation. Before or after judg-
ment, the court must fix the master’s com-
pensation on the basis and terms stated in the
appointing order, but the court may set a new
basis and terms after giving notice and an op-
portunity to be heard.

(2) Payment. The compensation must be paid
either:

(A) by a party or parties; or
(B) from a fund or subject matter of the
action within the court’s control.

(3) Allocating Payment. The court must allo-
cate payment among the parties after consid-
ering the nature and amount of the con-
troversy, the parties’ means, and the extent to
which any party is more responsible than
other parties for the reference to a master. An
interim allocation may be amended to reflect
a decision on the merits.

(h) APPOINTING A MAGISTRATE JUDGE. A mag-
istrate judge is subject to this rule only when
the order referring a matter to the magistrate
judge states that the reference is made under
this rule.

(As amended Feb. 28, 1966, eff. July 1, 1966; Apr.

28, 1983, eff. Aug. 1, 1983; Mar. 2, 1987, eff. Aug. 1,
1987; Apr. 30, 1991, eff. Dec. 1, 1991; Apr. 22, 1993,
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eff. Dec. 1, 1993; Mar. 27, 2003, eff. Dec. 1, 2003;
Apr. 30, 2007, eff. Dec. 1, 2007; Mar. 26, 2009, eff.
Dec. 1, 2009.)

NOTES OF ADVISORY COMMITTEE ON RULES—1937

Note to Subdivision (a). This is a modification of
[former] Equity Rule 68 (Appointment and Compensa-
tion of Masters).

Note to Subdivision (b). This is substantially the first
sentence of [former] Equity Rule 59 (Reference to Mas-
ter—Exceptional, Not Usual) extended to actions for-
merly legal. See Ex parte Peterson 253 U.S. 300, 40 S.Ct.
543, 64 L.Ed. 919 (1920).

Note to Subdivision (c). This is [former] Equity Rules
62 (Powers of Master) and 65 (Claimants Before Master
Examinable by Him) with slight modifications. Com-
pare [former] Equity Rules 49 (Evidence Taken Before
Examiners, Etc.) and 51 (Evidence Taken Before Exam-
iners, Etc.).

Note to Subdivision (d). (1) This is substantially a com-
bination of the second sentence of [former] Equity Rule
59 (Reference to Master—Exceptional, Not Usual) and
[former] Equity Rule 60 (Proceedings Before Master).
Compare [former] Equity Rule 53 (Notice of Taking
Testimony Before Examiner, Etc.).

(2) This is substantially [former] Equity Rule 52 (At-
tendance of Witnesses Before Commissioner, Master, or
Examiner).

(3) This is substantially [former] Equity Rule 63
(Form of Accounts Before Master).

Note to Subdivision (e). This contains the substance of
[former] Equity Rules 61 (Master’s Report—Documents
Identified but not Set Forth), 61%2 (Master’s Report—
Presumption as to Correctness—Review), and 66 (Re-
turn of Master’s Report—Exceptions—Hearing), with
modifications as to the form and effect of the report
and for inclusion of reports by auditors, referees, and
examiners, and references in actions formerly legal.
Compare [former] Equity Rules 49 (Evidence Taken Be-
fore Examiners, Etc.) and 67 (Costs on Exceptions to
Master’s Report). See Camden v. Stuart, 144 U.S. 104, 12
S.Ct. 585, 36 LL.Ed. 363 (1892); Ex parte Peterson, 253 U.S.
300, 40 S.Ct. 543, 64 L.Ed. 919 (1920).

NOTES OF ADVISORY COMMITTEE ON RULES—1966
AMENDMENT

These changes are designed to preserve the admiralty
practice whereby difficult computations are referred to
a commissioner or assessor, especially after an inter-
locutory judgment determining liability. As to separa-
tion of issues for trial see Rule 42(b).

NOTES OF ADVISORY COMMITTEE ON RULES—1983
AMENDMENT

Subdivision (a). The creation of full-time magistrates,
who serve at government expense and have no nonjudi-
cial duties competing for their time, eliminates the
need to appoint standing masters. Thus the prior provi-
sion in Rule 53(a) authorizing the appointment of
standing masters is deleted. Additionally, the defini-
tion of ‘“‘master’ in subdivision (a) now eliminates the
superseded office of commissioner.

The term ‘‘special master’ is retained in Rule 53 in
order to maintain conformity with 28 U.S.C. §636(b)(2),
authorizing a judge to designate a magistrate ‘‘to serve
as a special master pursuant to the applicable provi-
sions of this title and the Federal Rules of Civil Proce-
dure for the United States District Courts.”” Obviously,
when a magistrate serves as a special master, the pro-
visions for compensation of masters are inapplicable,
and the amendment to subdivision (a) so provides.

Although the existence of magistrates may make the
appointment of outside masters unnecessary in many
instances, see, e.g., Gautreauxr v. Chicago Housing Au-
thority, 384 F.Supp. 37 (N.D.I1l. 1974), mandamus denied
sub nom., Chicago Housing Authority v. Austin, 511 F.2d 82
(7Tth Cir. 1975); Avco Corp. v. American Tel. & Tel. Co., 68
F.R.D. 532 (S.D. Ohio 1975), such masters may prove
useful when some special expertise is desired or when a
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magistrate is unavailable for lengthy and detailed su-
pervision of a case.

Subdivision (b). The provisions of 28 U.S.C. §636(b)(2)
not only permit magistrates to serve as masters under
Rule 53(b) but also eliminate the exceptional condition
requirement of Rule 53(b) when the reference is made
with the consent of the parties. The amendment to sub-
division (b) brings Rule 53 into harmony with the stat-
ute by exempting magistrates, appointed with the con-
sent of the parties, from the general requirement that
some exceptional condition requires the reference. It
should be noted that subdivision (b) does not address
the question, raised in recent decisional law and com-
mentary, as to whether the exceptional condition re-
quirement is applicable when private masters who are
not magistrates are appointed with the consent of the
parties. See Silberman, Masters and Magistrates Part I1:
The American Analogue, 50 N.Y.U. L.Rev. 1297, 1354
(1975).

Subdivision (c). The amendment recognizes the abro-
gation of Federal Rule 43(c) by the Federal Rules of
Evidence.

Subdivision (f). The new subdivision responds to confu-
sion flowing from the dual authority for references of
pretrial matters to magistrates. Such references can be
made, with or without the consent of the parties, pur-
suant to Rule 53 or under 28 U.S.C. §636(b)(1)(A) and
(b)(1)(B). There are a number of distinctions between
references made under the statute and under the rule.
For example, under the statute nondispositive pretrial
matters may be referred to a magistrate, without con-
sent, for final determination with reconsideration by
the district judge if the magistrate’s order is clearly er-
roneous or contrary to law. Under the rule, however,
the appointment of a master, without consent of the
parties, to supervise discovery would require some ex-
ceptional condition (Rule 53(b)) and would subject the
proceedings to the report procedures of Rule 53(e). If an
order of reference does not clearly articulate the source
of the court’s authority the resulting proceedings could
be subject to attack on grounds of the magistrate’s
noncompliance with the provisions of Rule 53. This sub-
division therefore establishes a presumption that the
limitations of Rule 53 are not applicable unless the ref-
erence is specifically made subject to Rule 53.

A magistrate serving as a special master under 28
U.S.C. §636(b)(2) is governed by the provisions of Rule
53, with the exceptional condition requirement lifted in
the case of a consensual reference.

NOTES OF ADVISORY COMMITTEE ON RULES—1987
AMENDMENT

The amendments are technical. No substantive

change is intended.

NOTES OF ADVISORY COMMITTEE ON RULES—1991
AMENDMENT

The purpose of the revision is to expedite proceedings
before a master. The former rule required only a filing
of the master’s report, with the clerk then notifying
the parties of the filing. To receive a copy, a party
would then be required to secure it from the clerk. By
transmitting directly to the parties, the master can
save some efforts of counsel. Some local rules have pre-
viously required such action by the master.

NOTES OF ADVISORY COMMITTEE ON RULES—1993
AMENDMENT

This revision is made to conform the rule to changes
made by the Judicial Improvements Act of 1990.

COMMITTEE NOTES ON RULES—2003 AMENDMENT

Rule 53 is revised extensively to reflect changing
practices in using masters. From the beginning in 1938,
Rule 53 focused primarily on special masters who per-
form trial functions. Since then, however, courts have
gained experience with masters appointed to perform a
variety of pretrial and post-trial functions. See
Willging, Hooper, Leary, Miletich, Reagan, & Shapard,
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Special Masters’ Incidence and Activity (Federal Judicial
Center 2000). This revised Rule 53 recognizes that in ap-
propriate circumstances masters may properly be ap-
pointed to perform these functions and regulates such
appointments. Rule 53 continues to address trial mas-
ters as well, but permits appointment of a trial master
in an action to be tried to a jury only if the parties
consent. The new rule clarifies the provisions that gov-
ern the appointment and function of masters for all
purposes. Rule 53(g) also changes the standard of review
for findings of fact made or recommended by a master.
The core of the original Rule 53 remains, including its
prescription that appointment of a master must be the
exception and not the rule.

Special masters are appointed in many circumstances
outside the Civil Rules. Rule 53 applies only to proceed-
ings that Rule 1 brings within its reach.

Subdivision (a)(1). District judges bear primary re-
sponsibility for the work of their courts. A master
should be appointed only in limited circumstances.
Subdivision (a)(1) describes three different standards,
relating to appointments by consent of the parties, ap-
pointments for trial duties, and appointments for pre-
trial or post-trial duties.

Consent Masters. Subparagraph (a)(1)(A) authorizes
appointment of a master with the parties’ consent.
Party consent does not require that the court make the
appointment; the court retains unfettered discretion to
refuse appointment.

Trial Masters. Use of masters for the core functions of
trial has been progressively limited. These limits are
reflected in the provisions of subparagraph (a)(1)(B)
that restrict appointments to exercise trial functions.
The Supreme Court gave clear direction to this trend in
La Buy v. Howes Leather Co., 352 U.S. 249 (1957); earlier
roots are sketched in Los Angeles Brush Mfg. Corp. v.
James, 272 U.S. 701 (1927). As to nonjury trials, this
trend has developed through elaboration of the ‘‘excep-
tional condition” requirement in present Rule 53(b).
This phrase is retained, and will continue to have the
same force as it has developed. Although the provision
that a reference ‘‘shall be the exception and not the
rule”’ is deleted, its meaning is embraced for this set-
ting by the exceptional condition requirement.

Subparagraph (a)(1)(B)(ii) carries forward the ap-
proach of present Rule 53(b), which exempts from the
‘“‘exceptional condition’ requirement ‘‘matters of ac-
count and of difficult computation of damages.”” This
approach is justified only as to essentially ministerial
determinations that require mastery of much detailed
information but that do not require extensive deter-
minations of credibility. Evaluations of witness credi-
bility should only be assigned to a trial master when
justified by an exceptional condition.

The use of a trial master without party consent is
abolished as to matters to be decided by a jury unless
a statute provides for this practice.

Abolition of the direct power to appoint a trial mas-
ter as to issues to be decided by a jury leaves the way
free to appoint a trial master with the consent of all
parties. A trial master should be appointed in a jury
case, with consent of the parties and concurrence of the
court, only if the parties waive jury trial with respect
to the issues submitted to the master or if the master’s
findings are to be submitted to the jury as evidence in
the manner provided by former Rule 53(e)(3). In no cir-
cumstance may a master be appointed to preside at a
jury trial.

The central function of a trial master is to preside
over an evidentiary hearing on the merits of the claims
or defenses in the action. This function distinguishes
the trial master from most functions of pretrial and
post-trial masters. If any master is to be used for such
matters as a preliminary injunction hearing or a deter-
mination of complex damages issues, for example, the
master should be a trial master. The line, however, is
not distinct. A pretrial master might well conduct an
evidentiary hearing on a discovery dispute, and a post-
trial master might conduct evidentiary hearings on
questions of compliance.
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Rule 53 has long provided authority to report the evi-
dence without recommendations in nonjury trials. This
authority is omitted from Rule 53(a)(1)(B). In some cir-
cumstances a master may be appointed under Rule
53(a)(1)(A) or (C) to take evidence and report without
recommendations.

For nonjury cases, a master also may be appointed to
assist the court in discharging trial duties other than
conducting an evidentiary hearing.

Pretrial and Post-Trial Masters. Subparagraph (a)(1)(C)
authorizes appointment of a master to address pretrial
or post-trial matters. Appointment is limited to mat-
ters that cannot be addressed effectively and in a time-
ly fashion by an available district judge or magistrate
judge of the district. A master’s pretrial or post-trial
duties may include matters that could be addressed by
a judge, such as reviewing discovery documents for
privilege, or duties that might not be suitable for a
judge. Some forms of settlement negotiations, inves-
tigations, or administration of an organization are fa-
miliar examples of duties that a judge might not feel
free to undertake.

Magistrate Judges. Particular attention should be paid
to the prospect that a magistrate judge may be avail-
able for special assignments. United States magistrate
judges are authorized by statute to perform many pre-
trial functions in civil actions. 28 U.S.C. §636(b)(1). Or-
dinarily a district judge who delegates these functions
should refer them to a magistrate judge acting as mag-
istrate judge.

There is statutory authority to appoint a magistrate
judge as special master. 28 U.S.C. §636(b)(2). In special
circumstances, or when expressly authorized by a stat-
ute other than §636(b)(2), it may be appropriate to ap-
point a magistrate judge as a master when needed to
perform functions outside those listed in §636(b)(1).
There is no apparent reason to appoint a magistrate
judge to perform as master duties that could be per-
formed in the role of magistrate judge. Party consent
is required for trial before a magistrate judge, more-
over, and this requirement should not be undercut by
resort to Rule 53 unless specifically authorized by stat-
ute; see 42 U.S.C. §2000e-5(f)(5).

Pretrial Masters. The appointment of masters to par-
ticipate in pretrial proceedings has developed exten-
sively over the last two decades as some district courts
have felt the need for additional help in managing com-
plex litigation. This practice is not well regulated by
present Rule 53, which focuses on masters as trial par-
ticipants. Rule 53 is amended to confirm the authority
to appoint—and to regulate the use of—pretrial mas-
ters.

A pretrial master should be appointed only when the
need is clear. Direct judicial performance of judicial
functions may be particularly important in cases that
involve important public issues or many parties. At the
extreme, a broad delegation of pretrial responsibility
as well as a delegation of trial responsibilities can run
afoul of Article III.

A master also may be appointed to address matters
that blur the divide between pretrial and trial func-
tions. The court’s responsibility to interpret patent
claims as a matter of law, for example, may be greatly
assisted by appointing a master who has expert knowl-
edge of the field in which the patent operates. Review
of the master’s findings will be de novo under Rule
53(g)(4), but the advantages of initial determination by
a master may make the process more effective and
timely than disposition by the judge acting alone. De-
termination of foreign law may present comparable dif-
ficulties. The decision whether to appoint a master to
address such matters is governed by subdivision
(a)(1)(C), not the trial-master provisions of subdivision
(@)(D)(B).

Post-Trial Masters. Courts have come to rely on mas-
ters to assist in framing and enforcing complex decrees.
Present Rule 53 does not directly address this practice.
Amended Rule 53 authorizes appointment of post-trial
masters for these and similar purposes. The constraint
of subdivision (a)(1)(C) limits this practice to cases in
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which the master’s duties cannot be performed effec-
tively and in a timely fashion by an available district
judge or magistrate judge of the district.

Reliance on a master is appropriate when a complex
decree requires complex policing, particularly when a
party has proved resistant or intransigent. This prac-
tice has been recognized by the Supreme Court, see
Local 28, Sheet Metal Workers’ Internat. Assn. v. EEOC,
478 U.S. 421, 481-482 (1986). The master’s role in enforce-
ment may extend to investigation in ways that are
quite unlike the traditional role of judicial officers in
an adversary system.

Ezxpert Witness Overlap. This rule does not address the
difficulties that arise when a single person is appointed
to perform overlapping roles as master and as court-ap-
pointed expert witness under Evidence Rule 706. What-
ever combination of functions is involved, the Rule
53(a)(1)(B) limit that confines trial masters to issues to
be decided by the court does not apply to a person who
also is appointed as an expert witness under Evidence
Rule 706.

Subdivision (a)(2) and (3). Masters are subject to the
Code of Conduct for United States Judges, with excep-
tions spelled out in the Code. Special care must be
taken to ensure that there is no actual or apparent
conflict of interest involving a master. The standard of
disqualification is established by 28 U.S.C. §455. The af-
fidavit required by Rule 53(b)(3) provides an important
source of information about possible grounds for dis-
qualification, but careful inquiry should be made at the
time of making the initial appointment. The disquali-
fication standards established by §455 are strict. Be-
cause a master is not a public judicial officer, it may
be appropriate to permit the parties to consent to ap-
pointment of a particular person as master in circum-
stances that would require disqualification of a judge.
The judge must be careful to ensure that no party feels
any pressure to consent, but with such assurances—and
with the judge’s own determination that there is no
troubling conflict of interests or disquieting appear-
ance of impropriety—consent may justify an otherwise
barred appointment.

One potential disqualification issue is peculiar to the
master’s role. It may happen that a master who is an
attorney represents a client whose litigation is as-
signed to the judge who appointed the attorney as mas-
ter. Other parties to the litigation may fear that the
attorney-master will gain special respect from the
judge. A flat prohibition on appearance before the ap-
pointing judge during the time of service as master,
however, might in some circumstances unduly limit
the opportunity to make a desirable appointment.
These matters may be regulated to some extent by
state rules of professional responsibility. The question
of present conflicts, and the possibility of future con-
flicts, can be considered at the time of appointment.
Depending on the circumstances, the judge may con-
sider it appropriate to impose a non-appearance condi-
tion on the lawyer-master, and perhaps on the master’s
firm as well.

Subdivision (b). The order appointing a pretrial master
is vitally important in informing the master and the
parties about the nature and extent of the master’s du-
ties and authority. Care must be taken to make the
order as precise as possible. The parties must be given
notice and opportunity to be heard on the question
whether a master should be appointed and on the terms
of the appointment. To the extent possible, the notice
should describe the master’s proposed duties, time to
complete the duties, standards of review, and com-
pensation. Often it will be useful to engage the parties
in the process of identifying the master, inviting nomi-
nations, and reviewing potential candidates. Party in-
volvement may be particularly useful if a pretrial mas-
ter is expected to promote settlement.

The hearing requirement of Rule 53(b)(1) can be sat-
isfied by an opportunity to make written submissions
unless the circumstances require live testimony.

Rule 53(b)(2) requires precise designation of the mas-
ter’s duties and authority. Clear identification of any

TITLE 28, APPENDIX—RULES OF CIVIL PROCEDURE

Rule 53

investigating or enforcement duties is particularly im-
portant. Clear delineation of topics for any reports or
recommendations is also an important part of this
process. And it is important to protect against delay by
establishing a time schedule for performing the as-
signed duties. Early designation of the procedure for
fixing the master’s compensation also may provide use-
ful guidance to the parties.

Ex parte communications between a master and the
court present troubling questions. Ordinarily the order
should prohibit such communications, assuring that
the parties know where authority is lodged at each step
of the proceedings. Prohibiting ex parte communica-
tions between master and court also can enhance the
role of a settlement master by assuring the parties that
settlement can be fostered by confidential revelations
that will not be shared with the court. Yet there may
be circumstances in which the master’s role is en-
hanced by the opportunity for ex parte communica-
tions with the court. A master assigned to help coordi-
nate multiple proceedings, for example, may benefit
from off-the-record exchanges with the court about
logistical matters. The rule does not directly regulate
these matters. It requires only that the court exercise
its discretion and address the topic in the order of ap-
pointment.

Similarly difficult questions surround ex parte com-
munications between a master and the parties. Ex
parte communications may be essential in seeking to
advance settlement. Ex parte communications also
may prove useful in other settings, as with in camera
review of documents to resolve privilege questions. In
most settings, however, ex parte communications with
the parties should be discouraged or prohibited. The
rule requires that the court address the topic in the
order of appointment.

Subdivision (b)(2)(C) provides that the appointment
order must state the nature of the materials to be pre-
served and filed as the record of the master’s activities,
and (b)(2)(D) requires that the order state the method
of filing the record. It is not feasible to prescribe the
nature of the record without regard to the nature of the
master’s duties. The records appropriate to discovery
duties may be different from those appropriate to en-
couraging settlement, investigating possible violations
of a complex decree, or making recommendations for
trial findings. A basic requirement, however, is that
the master must make and file a complete record of the
evidence considered in making or recommending find-
ings of fact on the basis of evidence. The order of ap-
pointment should routinely include this requirement
unless the nature of the appointment precludes any
prospect that the master will make or recommend evi-
dence-based findings of fact. In some circumstances it
may be appropriate for a party to file materials di-
rectly with the court as provided by Rule 5(e), but in
many circumstances filing with the court may be inap-
propriate. Confidentiality is important with respect to
many materials that may properly be considered by a
master. Materials in the record can be transmitted to
the court, and filed, in connection with review of a
master’s order, report, or recommendations under sub-
divisions (f) and (g). Independently of review proceed-
ings, the court may direct filing of any materials that
it wishes to make part of the public record.

The provision in subdivision (b)(2)(D) that the order
must state the standards for reviewing the master’s or-
ders, findings, or recommendations is a reminder of the
provisions of subdivision (g)(3) that recognize stipula-
tions for review less searching than the presumptive re-
quirement of de novo decision by the court. Subdivision
(b)(2)(D) does not authorize the court to supersede the
limits of subdivision (g)(3).

In setting the procedure for fixing the master’s com-
pensation, it is useful at the outset to establish specific
guidelines to control total expense. The court has
power under subdivision (h) to change the basis and
terms for determining compensation after notice to the
parties.

Subdivision (b)(3) permits entry of the order appoint-
ing a master only after the master has filed an affidavit
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disclosing whether there is any ground for disqualifica-
tion under 28 U.S.C. §455. If the affidavit discloses a
possible ground for disqualification, the order can enter
only if the court determines that there is no ground for
disqualification or if the parties, knowing of the ground
for disqualification, consent with the court’s approval
to waive the disqualification.

The provision in Rule 53(b)(4) for amending the order
of appointment is as important as the provisions for
the initial order. Anything that could be done in the
initial order can be done by amendment. The hearing
requirement can be satisfied by an opportunity to
make written submissions unless the circumstances re-
quire live testimony.

Subdivision (c). Subdivision (c) is a simplification of
the provisions scattered throughout present Rule 53. It
is intended to provide the broad and flexible authority
necessary to discharge the master’s responsibilities.
The most important delineation of a master’s author-
ity and duties is provided by the Rule 53(b) appointing
order.

Subdivision (d). The subdivision (d) provisions for evi-
dentiary hearings are reduced from the extensive provi-
sions in current Rule 53. This simplification of the rule
is not intended to diminish the authority that may be
delegated to a master. Reliance is placed on the broad
and general terms of subdivision (c).

Subdivision (e). Subdivision (e) provides that a mas-
ter’s order must be filed and entered on the docket. It
must be promptly served on the parties, a task ordi-
narily accomplished by mailing or other means as per-
mitted by Rule 5(b). In some circumstances it may be
appropriate to have the clerk’s office assist the master
in mailing the order to the parties.

Subdivision (f). Subdivision (f) restates some of the
provisions of present Rule 53(e)(1). The report is the
master’s primary means of communication with the
court. The materials to be provided to support review
of the report will depend on the nature of the report.
The master should provide all portions of the record
preserved under Rule 53(b)(2)(C) that the master deems
relevant to the report. The parties may designate addi-
tional materials from the record, and may seek permis-
sion to supplement the record with evidence. The court
may direct that additional materials from the record
be provided and filed. Given the wide array of tasks
that may be assigned to a pretrial master, there may
be circumstances that justify sealing a report or review
record against public access—a report on continuing or
failed settlement efforts is the most likely example. A
post-trial master may be assigned duties in formulat-
ing a decree that deserve similar protection. Such cir-
cumstances may even justify denying access to the re-
port or review materials by the parties, although this
step should be taken only for the most compelling rea-
sons. Sealing is much less likely to be appropriate with
respect to a trial master’s report.

Before formally making an order, report, or recom-
mendations, a master may find it helpful to circulate a
draft to the parties for review and comment. The use-
fulness of this practice depends on the nature of the
master’s proposed action.

Subdivision (g). The provisions of subdivision (g)(1),
describing the court’s powers to afford a hearing, take
evidence, and act on a master’s order, report, or recom-
mendations are drawn from present Rule 53(e)(2), but
are not limited, as present Rule 53(e)(2) is limited, to
the report of a trial master in a nonjury action. The re-
quirement that the court must afford an opportunity to
be heard can be satisfied by taking written submissions
when the court acts on the report without taking live
testimony.

The subdivision (g)(2) time limits for objecting to—or
seeking adoption or modification of—a master’s order,
report, or recommendations, are important. They are
not jurisdictional. Although a court may properly
refuse to entertain untimely review proceedings, the
court may excuse the failure to seek timely review.
The basic time period is lengthened to 20 days because
the present 10-day period may be too short to permit
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thorough study and response to a complex report deal-
ing with complex litigation. If no party asks the court
to act on a master’s report, the court is free to adopt
the master’s action or to disregard it at any relevant
point in the proceedings.

Subdivision (g2)(3) establishes the standards of review
for a master’s findings of fact or recommended findings
of fact. The court must decide de novo all objections to
findings of fact made or recommended by the master
unless the parties stipulate, with the court’s consent,
that the findings will be reviewed for clear error or—
with respect to a master appointed on the parties’ con-
sent or appointed to address pretrial or post-trial mat-
ters—that the findings will be final. Clear-error review
is more likely to be appropriate with respect to find-
ings that do not go to the merits of the underlying
claims or defenses, such as findings of fact bearing on
a privilege objection to a discovery request. Even if no
objection is made, the court is free to decide the facts
de novo; to review for clear error if an earlier approved
stipulation provided clear-error review; or to withdraw
its consent to a stipulation for clear-error review or fi-
nality, and then to decide de novo. If the court with-
draws its consent to a stipulation for finality or clear-
error review, it may reopen the opportunity to object.

Under Rule 53(g)(4), the court must decide de novo all
objections to conclusions of law made or recommended
by a master. As with findings of fact, the court also
may decide conclusions of law de novo when no objec-
tion is made.

Apart from factual and legal questions, masters often
make determinations that, when made by a trial court,
would be treated as matters of procedural discretion.
The court may set a standard for review of such mat-
ters in the order of appointment, and may amend the
order to establish the standard. If no standard is set by
the original or amended order appointing the master,
review of procedural matters is for abuse of discretion.
The subordinate role of the master means that the trial
court’s review for abuse of discretion may be more
searching than the review that an appellate court
makes of a trial court.

If a master makes a recommendation on any matter
that does not fall within Rule 53(g)(3), (4), or (5), the
court may act on the recommendation under Rule
53(g)(D).

Subdivision (h). The need to pay compensation is a
substantial reason for care in appointing private per-
sons as masters.

Payment of the master’s fees must be allocated
among the parties and any property or subject-matter
within the court’s control. The amount in controversy
and the means of the parties may provide some guid-
ance in making the allocation. The nature of the dis-
pute also may be important—parties pursuing matters
of public interest, for example, may deserve special
protection. A party whose unreasonable behavior has
occasioned the need to appoint a master, on the other
hand, may properly be charged all or a major portion
of the master’s fees. It may be proper to revise an in-
terim allocation after decision on the merits. The revi-
sion need not await a decision that is final for purposes
of appeal, but may be made to reflect disposition of a
substantial portion of the case.

The basis and terms for fixing compensation should
be stated in the order of appointment. The court re-
tains power to alter the initial basis and terms, after
notice and an opportunity to be heard, but should pro-
tect the parties against unfair surprise.

The provision of former Rule 53(a) that the ‘‘provi-
sion for compensation shall not apply when a United
States Magistrate Judge is designated to serve as a
master’” is deleted as unnecessary. Other provisions of
law preclude compensation.

Subdivision (i). Rule 53(i) carries forward unchanged
former Rule 53(f).

Changes Made After Publication and Comment. Subdivi-
sion (a)(3), barring appearance by a master as attorney
before the appointing judge during the period of the ap-
pointment, is deleted. Subdivision (a)(4) is renumbered
as (a)(3).
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Subdivision (b)(2) is amended by adding new material
to the subparagraph (A), (B,) (C), and (D) specifications
of issues that must be addressed in the order appoint-
ing a master. (A) now requires a statement of any in-
vestigation or enforcement duties. (B) now establishes
a presumption that ex parte communications between
master and court are limited to administrative mat-
ters; the court may, in its discretion, permit ex parte
communications on other matters. (C) directs that the
order address not only preservation but also filing of
the record. (D) requires that the order state the method
of filing the record.

Subdivision (b)(3) is changed by requiring an oppor-
tunity to be heard on an order amending an appoint-
ment order. It also is renumbered as (b)(4).

Subdivision (b)(4), renumbered as (b)(3), is redrafted
to express the original meaning more clearly.

Subdivision (c¢) has a minor style change.

Subdivision (g)(1) is amended to state that in acting
on a master’s recommendations the court ‘“‘must’” af-
ford an opportunity to be heard.

Subdivision (g)(3) is changed to narrow still further
the opportunities to depart from de novo determination
of objections to a master’s findings or recommenda-
tions for findings of fact.

Subdivision (g)(4) is changed by deleting the oppor-
tunity of the parties to stipulate that a master’s con-
clusions of law will be final.

COMMITTEE NOTES ON RULES—2007 AMENDMENT

The language of Rule 53 has been amended as part of
the general restyling of the Civil Rules to make them
more easily understood and to make style and termi-
nology consistent throughout the rules. These changes
are intended to be stylistic only.

COMMITTEE NOTES ON RULES—2009 AMENDMENT

The time set in the former rule at 20 days has been
revised to 21 days. See the Note to Rule 6.

TITLE VII. JUDGMENT
Rule 54. Judgment; Costs

(a) DEFINITION; FORM. ‘‘Judgment’ as used in
these rules includes a decree and any order from
which an appeal lies. A judgment should not in-
clude recitals of pleadings, a master’s report, or
a record of prior proceedings.

(b) JUDGMENT ON MULTIPLE CLAIMS OR INVOLV-
ING MULTIPLE PARTIES. When an action presents
more than one claim for relief—whether as a
claim, counterclaim, crossclaim, or third-party
claim—or when multiple parties are involved,
the court may direct entry of a final judgment
as to one or more, but fewer than all, claims or
parties only if the court expressly determines
that there is no just reason for delay. Otherwise,
any order or other decision, however designated,
that adjudicates fewer than all the claims or the
rights and liabilities of fewer than all the par-
ties does not end the action as to any of the
claims or parties and may be revised at any
time before the entry of a judgment adjudicat-
ing all the claims and all the parties’ rights and
liabilities.

(c) DEMAND FOR JUDGMENT; RELIEF TO BE
GRANTED. A default judgment must not differ in
kind from, or exceed in amount, what is de-
manded in the pleadings. Every other final judg-
ment should grant the relief to which each party
is entitled, even if the party has not demanded
that relief in its pleadings.

(d) CoSTS; ATTORNEY’S FEES.

(1) Costs Other Than Attorney’s Fees. Unless a
federal statute, these rules, or a court order
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provides otherwise, costs—other than attor-
ney’s fees—should be allowed to the prevailing
party. But costs against the United States, its
officers, and its agencies may be imposed only
to the extent allowed by law. The clerk may
tax costs on 14 days’ notice. On motion served
within the next 7 days, the court may review
the clerk’s action.
(2) Attorney’s Fees.

(A) Claim to Be by Motion. A claim for at-
torney’s fees and related nontaxable ex-
penses must be made by motion unless the
substantive law requires those fees to be
proved at trial as an element of damages.

(B) Timing and Contents of the Motion. Un-
less a statute or a court order provides
otherwise, the motion must:

(i) be filed no later than 14 days after the
entry of judgment;

(ii) specify the judgment and the statute,
rule, or other grounds entitling the mov-
ant to the award;

(iii) state the amount sought or provide
a fair estimate of it; and

(iv) disclose, if the court so orders, the
terms of any agreement about fees for the
services for which the claim is made.

(C) Proceedings. Subject to Rule 23(h), the
court must, on a party’s request, give an op-
portunity for adversary submissions on the
motion in accordance with Rule 43(c) or 78.
The court may decide issues of liability for
fees before receiving submissions on the
value of services. The court must find the
facts and state its conclusions of law as pro-
vided in Rule 52(a).

(D) Special Procedures by Local Rule; Ref-
erence to a Master or a Magistrate Judge. By
local rule, the court may establish special
procedures to resolve fee-related issues with-
out extensive evidentiary hearings. Also, the
court may refer issues concerning the value
of services to a special master under Rule 53
without regard to the limitations of Rule
53(a)(1), and may refer a motion for attor-
ney’s fees to a magistrate judge under Rule
72(b) as if it were a dispositive pretrial mat-
ter.

(E) Exceptions. Subparagraphs (A)-(D) do
not apply to claims for fees and expenses as
sanctions for violating these rules or as
sanctions under 28 U.S.C. §1927.

(As amended Dec. 27, 1946, eff. Mar. 19, 1948; Apr.
17, 1961, eff. July 19, 1961; Mar. 2, 1987, eff. Aug.
1, 1987; Apr. 22, 1993, eff. Dec. 1, 1993; Apr. 29, 2002,
eff. Dec. 1, 2002; Mar. 27, 2003, eff. Dec. 1, 2003;
Apr. 30, 2007, eff. Dec. 1, 2007; Mar. 26, 2009, eff.
Deec. 1, 2009.)

NOTES OF ADVISORY COMMITTEE ON RULES—1937

Note to Subdivision (a). The second sentence is derived
substantially from [former] Equity Rule 71 (Form of
Decree).

Note to Subdivision (b). This provides for the separate
judgment of equity and code practice. See Wis.Stat.
(1935) §270.54; Compare N.Y.C.P.A. (1937) §476.

Note to Subdivision (c). For the limitation on default
contained in the first sentence, see 2 N.D.Comp.Laws
Ann. (1913) §7680; N.Y.C.P.A. (1937) §479. Compare
English Rules Under the Judicature Act (The Annual
Practice, 1937) O. 13, r.r. 3-12. The remainder is a usual
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