
Page 270 TITLE 28, APPENDIX—RULES OF CIVIL PROCEDURE Rule 58 

otherwise appropriate. The court may order a 
speedy hearing of a declaratory-judgment ac-
tion. 

(As amended Dec. 29, 1948, eff. Oct. 20, 1949; Apr. 
30, 2007, eff. Dec. 1, 2007.) 

NOTES OF ADVISORY COMMITTEE ON RULES—1937 

The fact that a declaratory judgment may be granted 
‘‘whether or not further relief is or could be prayed’’ in-
dicates that declaratory relief is alternative or cumu-
lative and not exclusive or extraordinary. A declara-
tory judgment is appropriate when it will ‘‘terminate 
the controversy’’ giving rise to the proceeding. Inas-
much as it often involves only an issue of law on undis-
puted or relatively undisputed facts, it operates fre-
quently as a summary proceeding, justifying docketing 
the case for early hearing as on a motion, as provided 
for in California (Code Civ.Proc. (Deering, 1937) § 1062a), 
Michigan (3 Comp.Laws (1929) § 13904), and Kentucky 
(Codes (Carroll, 1932) Civ.Pract. § 639a–3). 

The ‘‘controversy’’ must necessarily be ‘‘of a justici-
able nature, thus excluding an advisory decree upon a 
hypothetical state of facts.’’ Ashwander v. Tennessee 
Valley Authority, 297 U.S. 288, 325, 56 S.Ct. 466, 473, 80 
L.Ed. 688, 699 (1936). The existence or nonexistence of 
any right, duty, power, liability, privilege, disability, 
or immunity or of any fact upon which such legal rela-
tions depend, or of a status, may be declared. The peti-
tioner must have a practical interest in the declaration 
sought and all parties having an interest therein or ad-
versely affected must be made parties or be cited. A 
declaration may not be rendered if a special statutory 
proceeding has been provided for the adjudication of 
some special type of case, but general ordinary or ex-
traordinary legal remedies, whether regulated by stat-
ute or not, are not deemed special statutory proceed-
ings. 

When declaratory relief will not be effective in set-
tling the controversy, the court may decline to grant 
it. But the fact that another remedy would be equally 
effective affords no ground for declining declaratory re-
lief. The demand for relief shall state with precision 
the declaratory judgment desired, to which may be 
joined a demand for coercive relief, cumulatively or in 
the alternative; but when coercive relief only is sought 
but is deemed ungrantable or inappropriate, the court 
may sua sponte, if it serves a useful purpose, grant in-
stead a declaration of rights. Hasselbring v. Koepke, 263 
Mich. 466, 248 N.W. 869, 93 A.L.R. 1170 (1933). Written in-
struments, including ordinances and statutes, may be 
construed before or after breach at the petition of a 
properly interested party, process being served on the 
private parties or public officials interested. In other 
respects the Uniform Declaratory Judgment Act af-
fords a guide to the scope and function of the Federal 
act. Compare Aetna Life Insurance Co. v. Haworth, 300 
U.S. 227, 57 S.Ct. 461 (1937); Nashville, Chattanooga & St. 
Louis Ry. v. Wallace, 288 U.S. 249 (1933); Gully, Tax Collec-
tor v. Interstate Natural Gas Co., 82 F.(2d) 145 (C.C.A.5th, 
1936); Ohio Casualty Ins. Co. v. Plummer, 13 F.Supp. 169 
(S.D.Tex., 1935); Borchard, Declaratory Judgments 
(1934), passim. 

NOTES OF ADVISORY COMMITTEE ON RULES—1948 
AMENDMENT 

The amendment substitutes the present statutory 
reference. 

COMMITTEE NOTES ON RULES—2007 AMENDMENT 

The language of Rule 57 has been amended as part of 
the general restyling of the Civil Rules to make them 
more easily understood and to make style and termi-
nology consistent throughout the rules. These changes 
are intended to be stylistic only. 

Rule 58. Entering Judgment 

(a) SEPARATE DOCUMENT. Every judgment and 
amended judgment must be set out in a separate 

document, but a separate document is not re-
quired for an order disposing of a motion: 

(1) for judgment under Rule 50(b); 
(2) to amend or make additional findings 

under Rule 52(b); 
(3) for attorney’s fees under Rule 54; 
(4) for a new trial, or to alter or amend the 

judgment, under Rule 59; or 
(5) for relief under Rule 60. 

(b) ENTERING JUDGMENT. 
(1) Without the Court’s Direction. Subject to 

Rule 54(b) and unless the court orders other-
wise, the clerk must, without awaiting the 
court’s direction, promptly prepare, sign, and 
enter the judgment when: 

(A) the jury returns a general verdict; 
(B) the court awards only costs or a sum 

certain; or 
(C) the court denies all relief. 

(2) Court’s Approval Required. Subject to Rule 
54(b), the court must promptly approve the 
form of the judgment, which the clerk must 
promptly enter, when: 

(A) the jury returns a special verdict or a 
general verdict with answers to written 
questions; or 

(B) the court grants other relief not de-
scribed in this subdivision (b). 

(c) TIME OF ENTRY. For purposes of these rules, 
judgment is entered at the following times: 

(1) if a separate document is not required, 
when the judgment is entered in the civil 
docket under Rule 79(a); or 

(2) if a separate document is required, when 
the judgment is entered in the civil docket 
under Rule 79(a) and the earlier of these 
events occurs: 

(A) it is set out in a separate document; or 
(B) 150 days have run from the entry in the 

civil docket. 

(d) REQUEST FOR ENTRY. A party may request 
that judgment be set out in a separate document 
as required by Rule 58(a). 

(e) COST OR FEE AWARDS. Ordinarily, the entry 
of judgment may not be delayed, nor the time 
for appeal extended, in order to tax costs or 
award fees. But if a timely motion for attorney’s 
fees is made under Rule 54(d)(2), the court may 
act before a notice of appeal has been filed and 
become effective to order that the motion have 
the same effect under Federal Rule of Appellate 
Procedure 4(a)(4) as a timely motion under Rule 
59. 

(As amended Dec. 27, 1946, eff. Mar. 19, 1948; Jan. 
21, 1963, eff. July 1, 1963; Apr. 22, 1993, eff. Dec. 1, 
1993; Apr. 29, 2002, eff. Dec. 1, 2002; Apr. 30, 2007, 
eff. Dec. 1, 2007.) 

NOTES OF ADVISORY COMMITTEE ON RULES—1937 

See Wis.Stat. (1935) § 270.31 (judgment entered forth-
with on verdict of jury unless otherwise ordered), 
§ 270.65 (where trial is by the court, entered by direction 
of the court), § 270.63 (entered by clerk on judgment on 
admitted claim for money). Compare 1 Idaho Code Ann. 
(1932) § 7–1101, and 4 Mont.Rev.Codes Ann. (1935) § 9403, 
which provides that judgment in jury cases be entered 
by clerk within 24 hours after verdict unless court 
otherwise directs. Conn. Practice Book (1934) § 200, pro-
vides that all judgments shall be entered within one 
week after rendition. In some States such as Washing-
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ton, 2 Rev.Stat.Ann. (Remington, 1932) § 431, in jury 
cases the judgment is entered two days after the return 
of verdict to give time for making motion for new trial; 
§ 435 (ibid.), provides that all judgments shall be entered 
by the clerk, subject to the court’s direction. 

NOTES OF ADVISORY COMMITTEE ON RULES—1946 
AMENDMENT 

The reference to Rule 54(b) is made necessary by the 
amendment of that rule. 

Two changes have been made in Rule 58 in order to 
clarify the practice. The substitution of the more in-
clusive phrase ‘‘all relief be denied’’ for the words 
‘‘there be no recovery’’, makes it clear that the clerk 
shall enter the judgment forthwith in the situations 
specified without awaiting the filing of a formal judg-
ment approved by the court. The phrase ‘‘all relief be 
denied’’ covers cases such as the denial of a bankrupt’s 
discharge and similar situations where the relief 
sought is refused but there is literally no denial of a 
‘‘recovery’’. 

The addition of the last sentence in the rule empha-
sizes that judgments are to be entered promptly by the 
clerk without waiting for the taxing of costs. Certain 
district court rules, for example, Civil Rule 22 of the 
Southern District of New York—until its annulment 
Oct. 1, 1945, for conflict with this rule—and the like 
rule of the Eastern District of New York, are expressly 
in conflict with this provision, although the federal law 
is of long standing and well settled. Fowler v. Hamill 
(1891) 139 U.S. 549; Craig v. The Hartford (C.C.Cal. 1856) 
Fed.Case No. 3,333; Tuttle v. Claflin (C.C.A.2d, 1895) 60 
Fed. 7, cert. den. (1897) 166 U.S. 721; Prescott & A. C. Ry. 
Co. v. Atchison, T. & S. F. R. Co. (C.C.A.2d, 1897) 84 Fed. 
213; Stallo v. Wagner (C.C.A.2d, 1917) 245 Fed. 636, 639–40; 
Brown v. Parker (C.C.A.8th, 1899) 97 Fed. 446; Allis- 
Chalmers v. United States (C.C.A.7th, 1908) 162 Fed. 679. 
And this applies even though state law is to the con-
trary. United States v. Nordbye (C.C.A.8th, 1935) 75 F.(2d) 
744, 746, cert. den. (1935) 296 U.S. 572. Inasmuch as it has 
been held that failure of the clerk thus enter judgment 
is a ‘‘misprision’’ ‘‘not to be excused’’ (The Washington 
(C.C.A.2d, 1926) 16 F.(2d) 206), such a district court rule 
may have serious consequences for a district court 
clerk. Rules of this sort also provide for delay in entry 
of the judgment contrary to Rule 58. See Commissioner 
of Internal Revenue v. Bedford’s Estate (1945) 325 U.S. 283. 

NOTES OF ADVISORY COMMITTEE ON RULES—1963 
AMENDMENT 

Under the present rule a distinction has sometimes 
been made between judgments on general jury verdicts, 
on the one hand, and, on the other, judgments upon de-
cisions of the court that a party shall recover only 
money or costs or that all relief shall be denied. In the 
first situation, it is clear that the clerk should enter 
the judgment without awaiting a direction by the court 
unless the court otherwise orders. In the second situa-
tion it was intended that the clerk should similarly 
enter the judgment forthwith upon the court’s decision; 
but because of the separate listing in the rule, and the 
use of the phrase ‘‘upon receipt . . . of the direction,’’ 
the rule has sometimes been interpreted as requiring 
the clerk to await a separate direction of the court. All 
these judgments are usually uncomplicated, and should 
be handled in the same way. The amended rule accord-
ingly deals with them as a single group in clause (1) 
(substituting the expression ‘‘only a sum certain’’ for 
the present expression ‘‘only money’’), and requires the 
clerk to prepare, sign, and enter them forthwith, with-
out awaiting court direction, unless the court makes a 
contrary order. (The clerk’s duty is ministerial and 
may be performed by a deputy clerk in the name of the 
clerk. See 28 U.S.C. § 956; cf. Gilbertson v. United States, 
168 Fed. 672 (7th Cir. 1909).) The more complicated judg-
ments described in clause (2) must be approved by the 
court before they are entered. 

Rule 58 is designed to encourage all reasonable speed 
in formulating and entering the judgment when the 

case has been decided. Participation by the attorneys 
through the submission of forms of judgment involves 
needless expenditure of time and effort and promotes 
delay, except in special cases where counsel’s assist-
ance can be of real value. See Matteson v. United States, 
240 F.2d 517, 518–19 (2d Cir. 1956). Accordingly, the 
amended rule provides that attorneys shall not submit 
forms of judgment unless directed to do so by the 
court. This applies to the judgments mentioned in 
clause (2) as well as clause (1). 

Hitherto some difficulty has arisen, chiefly where the 
court has written an opinion or memorandum contain-
ing some apparently directive or dispositive words, e.g., 
‘‘the plaintiff’s motion [for summary judgment] is 
granted,’’ see United States v. F. & M. Schaefer Brewing 
Co., 356 U.S. 227, 229, 78 S.Ct. 674, 2 L.Ed.2d 721 (1958). 
Clerks on occasion have viewed these opinions or 
memoranda as being in themselves a sufficient basis for 
entering judgment in the civil docket as provided by 
Rule 79(a). However, where the opinion or memorandum 
has not contained all the elements of a judgment, or 
where the judge has later signed a formal judgment, it 
has become a matter of doubt whether the purported 
entry of judgment was effective, starting the time run-
ning for postverdict motions and for the purpose of ap-
peal. See id.; and compare Blanchard v. Commonwealth 
Oil Co., 294 F.2d 834 (5th Cir. 1961); United States v. Hig-
ginson, 238 F.2d 439 (1st Cir. 1956); Danzig v. Virgin Isle 
Hotel, Inc., 278 F.2d 580 (3d Cir. 1960); Sears v. Austin, 282 
F.2d 340 (9th Cir. 1960), with Matteson v. United States, 
supra; Erstling v. Southern Bell Tel. & Tel. Co., 255 F.2d 
93 (5th Cir. 1958); Barta v. Oglala Sioux Tribe, 259 F.2d 553 
(8th Cir. 1958), cert. denied, 358 U.S. 932, 79 S.Ct. 320, 3 
L.Ed.2d 304 (1959); Beacon Fed. S. & L. Assn. v. Federal 
Home L. Bank Bd., 266 F.2d 246 (7th Cir.), cert. denied, 
361 U.S. 823, 80 S.Ct. 70, 4 L.Ed.2d 67 (1959); Ram v. Para-
mount Film D. Corp., 278 F.2d 191 (4th Cir. 1960). 

The amended rule eliminates these uncertainties by 
requiring that there be a judgment set out on a sepa-
rate document—distinct from any opinion or memoran-
dum—which provides the basis for the entry of judg-
ment. That judgments shall be on separate documents 
is also indicated in Rule 79(b); and see General Rule 10 
of the U.S. District Courts for the Eastern and South-
ern Districts of New York; Ram v. Paramount Film D. 
Corp., supra, at 194. 

See the amendment of Rule 79(a) and the new speci-
men forms of judgment, Forms 31 and 32. 

See also Rule 55(b)(1) and (2) covering the subject of 
judgments by default. 

NOTES OF ADVISORY COMMITTEE ON RULES—1993 
AMENDMENT 

Ordinarily the pendency or post-judgment filing of a 
claim for attorney’s fees will not affect the time for ap-
peal from the underlying judgment. See Budinich v. 
Becton Dickinson & Co., 486 U.S. 196 (1988). Particularly 
if the claim for fees involves substantial issues or is 
likely to be affected by the appellate decision, the dis-
trict court may prefer to defer consideration of the 
claim for fees until after the appeal is resolved. How-
ever, in many cases it may be more efficient to decide 
fee questions before an appeal is taken so that appeals 
relating to the fee award can be heard at the same time 
as appeals relating to the merits of the case. This revi-
sion permits, but does not require, the court to delay 
the finality of the judgment for appellate purposes 
under revised Fed. R. App. P. 4(a) until the fee dispute 
is decided. To accomplish this result requires entry of 
an order by the district court before the time a notice 
of appeal becomes effective for appellate purposes. If 
the order is entered, the motion for attorney’s fees is 
treated in the same manner as a timely motion under 
Rule 59. 

COMMITTEE NOTES ON RULES—2002 AMENDMENT 

Rule 58 has provided that a judgment is effective only 
when set forth on a separate document and entered as 
provided in Rule 79(a). This simple separate document 
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requirement has been ignored in many cases. The result 
of failure to enter judgment on a separate document is 
that the time for making motions under Rules 50, 52, 
54(d)(2)(B), 59, and some motions under Rule 60, never 
begins to run. The time to appeal under Appellate Rule 
4(a) also does not begin to run. There have been few 
visible problems with respect to Rule 50, 52, 54(d)(2)(B), 
59, or 60 motions, but there have been many and 
horridly confused problems under Appellate Rule 4(a). 
These amendments are designed to work in conjunction 
with Appellate Rule 4(a) to ensure that appeal time 
does not linger on indefinitely, and to maintain the in-
tegration of the time periods set for Rules 50, 52, 
54(d)(2)(B), 59, and 60 with Appellate Rule 4(a). 

Rule 58(a) preserves the core of the present separate 
document requirement, both for the initial judgment 
and for any amended judgment. No attempt is made to 
sort through the confusion that some courts have found 
in addressing the elements of a separate document. It 
is easy to prepare a separate document that recites the 
terms of the judgment without offering additional ex-
planation or citation of authority. Forms 31 and 32 pro-
vide examples. 

Rule 58 is amended, however, to address a problem 
that arises under Appellate Rule 4(a). Some courts 
treat such orders as those that deny a motion for new 
trial as a ‘‘judgment,’’ so that appeal time does not 
start to run until the order is entered on a separate 
document. Without attempting to address the question 
whether such orders are appealable, and thus judg-
ments as defined by Rule 54(a), the amendment pro-
vides that entry on a separate document is not required 
for an order disposing of the motions listed in Appel-
late Rule 4(a). The enumeration of motions drawn from 
the Appellate Rule 4(a) list is generalized by omitting 
details that are important for appeal time purposes but 
that would unnecessarily complicate the separate docu-
ment requirement. As one example, it is not required 
that any of the enumerated motions be timely. Many of 
the enumerated motions are frequently made before 
judgment is entered. The exemption of the order dispos-
ing of the motion does not excuse the obligation to set 
forth the judgment itself on a separate document. And 
if disposition of the motion results in an amended judg-
ment, the amended judgment must be set forth on a 
separate document. 

Rule 58(b) discards the attempt to define the time 
when a judgment becomes ‘‘effective.’’ Taken in con-
junction with the Rule 54(a) definition of a judgment to 
include ‘‘any order from which an appeal lies,’’ the 
former Rule 58 definition of effectiveness could cause 
strange difficulties in implementing pretrial orders 
that are appealable under interlocutory appeal provi-
sions or under expansive theories of finality. Rule 58(b) 
replaces the definition of effectiveness with a new pro-
vision that defines the time when judgment is entered. 
If judgment is promptly set forth on a separate docu-
ment, as should be done when required by Rule 58(a)(1), 
the new provision will not change the effect of Rule 58. 
But in the cases in which court and clerk fail to comply 
with this simple requirement, the motion time periods 
set by Rules 50, 52, 54, 59, and 60 begin to run after expi-
ration of 150 days from entry of the judgment in the 
civil docket as required by Rule 79(a). 

A companion amendment of Appellate Rule 4(a)(7) in-
tegrates these changes with the time to appeal. 

The new all-purpose definition of the entry of judg-
ment must be applied with common sense to other 
questions that may turn on the time when judgment is 
entered. If the 150-day provision in Rule 58(b)(2)(B)—de-
signed to integrate the time for post-judgment motions 
with appeal time—serves no purpose, or would defeat 
the purpose of another rule, it should be disregarded. In 
theory, for example, the separate document require-
ment continues to apply to an interlocutory order that 
is appealable as a final decision under collateral-order 
doctrine. Appealability under collateral-order doctrine 
should not be complicated by failure to enter the order 
as a judgment on a separate document—there is little 
reason to force trial judges to speculate about the po-

tential appealability of every order, and there is no 
means to ensure that the trial judge will always reach 
the same conclusion as the court of appeals. Appeal 
time should start to run when the collateral order is 
entered without regard to creation of a separate docu-
ment and without awaiting expiration of the 150 days 
provided by Rule 58(b)(2). Drastic surgery on Rules 54(a) 
and 58 would be required to address this and related is-
sues, however, and it is better to leave this conundrum 
to the pragmatic disregard that seems its present fate. 
The present amendments do not seem to make matters 
worse, apart from one false appearance. If a pretrial 
order is set forth on a separate document that meets 
the requirements of Rule 58(b), the time to move for re-
consideration seems to begin to run, perhaps years be-
fore final judgment. And even if there is no separate 
document, the time to move for reconsideration seems 
to begin 150 days after entry in the civil docket. This 
apparent problem is resolved by Rule 54(b), which ex-
pressly permits revision of all orders not made final 
under Rule 54(b) ‘‘at any time before the entry of judg-
ment adjudicating all the claims and the rights and li-
abilities of all the parties.’’ 

New Rule 58(d) replaces the provision that attorneys 
shall not submit forms of judgment except on direction 
of the court. This provision was added to Rule 58 to 
avoid the delays that were frequently encountered by 
the former practice of directing the attorneys for the 
prevailing party to prepare a form of judgment, and 
also to avoid the occasionally inept drafting that re-
sulted from attorney-prepared judgments. See 11 
Wright, Miller & Kane, Federal Practice & Procedure: Civil 
2d, § 2786. The express direction in Rule 58(a)(2) for 
prompt action by the clerk, and by the court if court 
action is required, addresses this concern. The new pro-
vision allowing any party to move for entry of judg-
ment on a separate document will protect all needs for 
prompt commencement of the periods for motions, ap-
peals, and execution or other enforcement. 

Changes Made After Publication and Comments. Minor 
style changes were made. The definition of the time of 
entering judgment in Rule 58(b) was extended to reach 
all Civil Rules, not only the Rules described in the pub-
lished version—Rules 50, 52, 54(d)(2)(B), 59, 60, and 62. 
And the time of entry was extended from 60 days to 150 
days after entry in the civil docket without a required 
separate document. 

COMMITTEE NOTES ON RULES—2007 AMENDMENT 

The language of Rule 58 has been amended as part of 
the general restyling of the Civil Rules to make them 
more easily understood and to make style and termi-
nology consistent throughout the rules. These changes 
are intended to be stylistic only. 

REFERENCES IN TEXT 

The Federal Rules of Appellate Procedure, referred to 
in subd. (e), are set out in this Appendix. 

Rule 59. New Trial; Altering or Amending a 
Judgment 

(a) IN GENERAL. 
(1) Grounds for New Trial. The court may, on 

motion, grant a new trial on all or some of the 
issues—and to any party—as follows: 

(A) after a jury trial, for any reason for 
which a new trial has heretofore been grant-
ed in an action at law in federal court; or 

(B) after a nonjury trial, for any reason for 
which a rehearing has heretofore been grant-
ed in a suit in equity in federal court. 

(2) Further Action After a Nonjury Trial. After 
a nonjury trial, the court may, on motion for 
a new trial, open the judgment if one has been 
entered, take additional testimony, amend 
findings of fact and conclusions of law or 
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