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requirement has been ignored in many cases. The result 
of failure to enter judgment on a separate document is 
that the time for making motions under Rules 50, 52, 
54(d)(2)(B), 59, and some motions under Rule 60, never 
begins to run. The time to appeal under Appellate Rule 
4(a) also does not begin to run. There have been few 
visible problems with respect to Rule 50, 52, 54(d)(2)(B), 
59, or 60 motions, but there have been many and 
horridly confused problems under Appellate Rule 4(a). 
These amendments are designed to work in conjunction 
with Appellate Rule 4(a) to ensure that appeal time 
does not linger on indefinitely, and to maintain the in-
tegration of the time periods set for Rules 50, 52, 
54(d)(2)(B), 59, and 60 with Appellate Rule 4(a). 

Rule 58(a) preserves the core of the present separate 
document requirement, both for the initial judgment 
and for any amended judgment. No attempt is made to 
sort through the confusion that some courts have found 
in addressing the elements of a separate document. It 
is easy to prepare a separate document that recites the 
terms of the judgment without offering additional ex-
planation or citation of authority. Forms 31 and 32 pro-
vide examples. 

Rule 58 is amended, however, to address a problem 
that arises under Appellate Rule 4(a). Some courts 
treat such orders as those that deny a motion for new 
trial as a ‘‘judgment,’’ so that appeal time does not 
start to run until the order is entered on a separate 
document. Without attempting to address the question 
whether such orders are appealable, and thus judg-
ments as defined by Rule 54(a), the amendment pro-
vides that entry on a separate document is not required 
for an order disposing of the motions listed in Appel-
late Rule 4(a). The enumeration of motions drawn from 
the Appellate Rule 4(a) list is generalized by omitting 
details that are important for appeal time purposes but 
that would unnecessarily complicate the separate docu-
ment requirement. As one example, it is not required 
that any of the enumerated motions be timely. Many of 
the enumerated motions are frequently made before 
judgment is entered. The exemption of the order dispos-
ing of the motion does not excuse the obligation to set 
forth the judgment itself on a separate document. And 
if disposition of the motion results in an amended judg-
ment, the amended judgment must be set forth on a 
separate document. 

Rule 58(b) discards the attempt to define the time 
when a judgment becomes ‘‘effective.’’ Taken in con-
junction with the Rule 54(a) definition of a judgment to 
include ‘‘any order from which an appeal lies,’’ the 
former Rule 58 definition of effectiveness could cause 
strange difficulties in implementing pretrial orders 
that are appealable under interlocutory appeal provi-
sions or under expansive theories of finality. Rule 58(b) 
replaces the definition of effectiveness with a new pro-
vision that defines the time when judgment is entered. 
If judgment is promptly set forth on a separate docu-
ment, as should be done when required by Rule 58(a)(1), 
the new provision will not change the effect of Rule 58. 
But in the cases in which court and clerk fail to comply 
with this simple requirement, the motion time periods 
set by Rules 50, 52, 54, 59, and 60 begin to run after expi-
ration of 150 days from entry of the judgment in the 
civil docket as required by Rule 79(a). 

A companion amendment of Appellate Rule 4(a)(7) in-
tegrates these changes with the time to appeal. 

The new all-purpose definition of the entry of judg-
ment must be applied with common sense to other 
questions that may turn on the time when judgment is 
entered. If the 150-day provision in Rule 58(b)(2)(B)—de-
signed to integrate the time for post-judgment motions 
with appeal time—serves no purpose, or would defeat 
the purpose of another rule, it should be disregarded. In 
theory, for example, the separate document require-
ment continues to apply to an interlocutory order that 
is appealable as a final decision under collateral-order 
doctrine. Appealability under collateral-order doctrine 
should not be complicated by failure to enter the order 
as a judgment on a separate document—there is little 
reason to force trial judges to speculate about the po-

tential appealability of every order, and there is no 
means to ensure that the trial judge will always reach 
the same conclusion as the court of appeals. Appeal 
time should start to run when the collateral order is 
entered without regard to creation of a separate docu-
ment and without awaiting expiration of the 150 days 
provided by Rule 58(b)(2). Drastic surgery on Rules 54(a) 
and 58 would be required to address this and related is-
sues, however, and it is better to leave this conundrum 
to the pragmatic disregard that seems its present fate. 
The present amendments do not seem to make matters 
worse, apart from one false appearance. If a pretrial 
order is set forth on a separate document that meets 
the requirements of Rule 58(b), the time to move for re-
consideration seems to begin to run, perhaps years be-
fore final judgment. And even if there is no separate 
document, the time to move for reconsideration seems 
to begin 150 days after entry in the civil docket. This 
apparent problem is resolved by Rule 54(b), which ex-
pressly permits revision of all orders not made final 
under Rule 54(b) ‘‘at any time before the entry of judg-
ment adjudicating all the claims and the rights and li-
abilities of all the parties.’’ 

New Rule 58(d) replaces the provision that attorneys 
shall not submit forms of judgment except on direction 
of the court. This provision was added to Rule 58 to 
avoid the delays that were frequently encountered by 
the former practice of directing the attorneys for the 
prevailing party to prepare a form of judgment, and 
also to avoid the occasionally inept drafting that re-
sulted from attorney-prepared judgments. See 11 
Wright, Miller & Kane, Federal Practice & Procedure: Civil 
2d, § 2786. The express direction in Rule 58(a)(2) for 
prompt action by the clerk, and by the court if court 
action is required, addresses this concern. The new pro-
vision allowing any party to move for entry of judg-
ment on a separate document will protect all needs for 
prompt commencement of the periods for motions, ap-
peals, and execution or other enforcement. 

Changes Made After Publication and Comments. Minor 
style changes were made. The definition of the time of 
entering judgment in Rule 58(b) was extended to reach 
all Civil Rules, not only the Rules described in the pub-
lished version—Rules 50, 52, 54(d)(2)(B), 59, 60, and 62. 
And the time of entry was extended from 60 days to 150 
days after entry in the civil docket without a required 
separate document. 

COMMITTEE NOTES ON RULES—2007 AMENDMENT 

The language of Rule 58 has been amended as part of 
the general restyling of the Civil Rules to make them 
more easily understood and to make style and termi-
nology consistent throughout the rules. These changes 
are intended to be stylistic only. 

REFERENCES IN TEXT 

The Federal Rules of Appellate Procedure, referred to 
in subd. (e), are set out in this Appendix. 

Rule 59. New Trial; Altering or Amending a 
Judgment 

(a) IN GENERAL. 
(1) Grounds for New Trial. The court may, on 

motion, grant a new trial on all or some of the 
issues—and to any party—as follows: 

(A) after a jury trial, for any reason for 
which a new trial has heretofore been grant-
ed in an action at law in federal court; or 

(B) after a nonjury trial, for any reason for 
which a rehearing has heretofore been grant-
ed in a suit in equity in federal court. 

(2) Further Action After a Nonjury Trial. After 
a nonjury trial, the court may, on motion for 
a new trial, open the judgment if one has been 
entered, take additional testimony, amend 
findings of fact and conclusions of law or 
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make new ones, and direct the entry of a new 
judgment. 

(b) TIME TO FILE A MOTION FOR A NEW TRIAL. 
A motion for a new trial must be filed no later 
than 28 days after the entry of judgment. 

(c) TIME TO SERVE AFFIDAVITS. When a motion 
for a new trial is based on affidavits, they must 
be filed with the motion. The opposing party has 
14 days after being served to file opposing affida-
vits. The court may permit reply affidavits. 

(d) NEW TRIAL ON THE COURT’S INITIATIVE OR 
FOR REASONS NOT IN THE MOTION. No later than 
28 days after the entry of judgment, the court, 
on its own, may order a new trial for any reason 
that would justify granting one on a party’s mo-
tion. After giving the parties notice and an op-
portunity to be heard, the court may grant a 
timely motion for a new trial for a reason not 
stated in the motion. In either event, the court 
must specify the reasons in its order. 

(e) MOTION TO ALTER OR AMEND A JUDGMENT. A 
motion to alter or amend a judgment must be 
filed no later than 28 days after the entry of the 
judgment. 

(As amended Dec. 27, 1946, eff. Mar. 19, 1948; Feb. 
28, 1966, eff. July 1, 1966; Apr. 27, 1995, eff. Dec. 1, 
1995; Apr. 30, 2007, eff. Dec. 1, 2007; Mar. 26, 2009, 
eff. Dec. 1, 2009.) 

NOTES OF ADVISORY COMMITTEE ON RULES—1937 

This rule represents an amalgamation of the petition 
for rehearing of [former] Equity Rule 69 (Petition for 
Rehearing) and the motion for new trial of U.S.C., Title 
28, § 391 [see 2111] (New trials; harmless error), made in 
the light of the experience and provision of the code 
States. Compare Calif.Code Civ.Proc. (Deering, 1937) 
§§ 656–663a, U.S.C., Title 28, § 391 [see 2111] (New trials; 
harmless error) is thus substantially continued in this 
rule. U.S.C., Title 28, [former] § 840 (Executions; stay on 
conditions) is modified insofar as it contains time pro-
visions inconsistent with Subdivision (b). For the effect 
of the motion for new trial upon the time for taking an 
appeal see Morse v. United States, 270 U.S. 151 (1926); 
Aspen Mining and Smelting Co. v. Billings, 150 U.S. 31 
(1893). 

For partial new trials which are permissible under 
Subdivision (a), see Gasoline Products Co., Inc., v. 
Champlin Refining Co., 283 U.S. 494 (1931); Schuerholz v. 
Roach, 58 F.(2d) 32 (C.C.A.4th, 1932); Simmons v. Fish, 210 
Mass. 563, 97 N.E. 102, Ann.Cas.1912D, 588 (1912) (sustain-
ing and recommending the practice and citing Federal 
cases and cases in accord from about sixteen States and 
contra from three States). The procedure in several 
States provides specifically for partial new trials. 
Ariz.Rev.Code Ann. (Struckmeyer, 1928) § 3852; 
Calif.Code Civ.Proc. (Deering, 1937) §§ 657, 662; 
Ill.Rev.Stat. (1937) ch. 110, § 216 (par. (f)); Md.Ann.Code 
(Bagby, 1924) Art. 5, §§ 25, 26; Mich.Court Rules Ann. 
(Searl, 1933) Rule 47, § 2; Miss.Sup.Ct. Rule 12, 161 Miss. 
903, 905 (1931); N.J.Sup.Ct. Rules 131, 132, 147, 2 N.J.Misc. 
1197, 1246–1251, 1255 (1924); 2 N.D.Comp.Laws Ann. (1913), 
§ 7844, as amended by N.D.Laws 1927, ch. 214. 

NOTES OF ADVISORY COMMITTEE ON RULES—1946 
AMENDMENT 

Subdivision (b). With the time for appeal to a circuit 
court of appeals reduced in general to 30 days by the 
proposed amendment of Rule 73(a), the utility of the 
original ‘‘except’’ clause, which permits a motion for a 
new trial on the ground of newly discovered evidence to 
be made before the expiration of the time for appeal, 
would have been seriously restricted. It was thought 
advisable, therefore, to take care of this matter in an-
other way. By amendment of Rule 60(b), newly discov-
ered evidence is made the basis for relief from a judg-

ment, and the maximum time limit has been extended 
to one year. Accordingly the amendment of Rule 59(b) 
eliminates the ‘‘except’’ clause and its specific treat-
ment of newly discovered evidence as a ground for a 
motion for new trial. This ground remains, however, as 
a basis for a motion for new trial served not later than 
10 days after the entry of judgment. See also Rule 60(b). 

As to the effect of a motion under subdivision (b) 
upon the running of appeal time, see amended Rule 
73(a) and Note. 

Subdivision (e). This subdivision has been added to 
care for a situation such as that arising in Boaz v. Mu-
tual Life Ins. Co. of New York (C.C.A.8th, 1944) 146 F.(2d) 
321, and makes clear that the district court possesses 
the power asserted in that case to alter or amend a 
judgment after its entry. The subdivision deals only 
with alteration or amendment of the original judgment 
in a case and does not relate to a judgment upon mo-
tion as provided in Rule 50(b). As to the effect of a mo-
tion under subdivision (e) upon the running of appeal 
time, see amended Rule 73(a) and Note. 

The title of Rule 59 has been expanded to indicate the 
inclusion of this subdivision. 

NOTES OF ADVISORY COMMITTEE ON RULES—1966 
AMENDMENT 

By narrow interpretation of Rule 59(b) and (d), it has 
been held that the trial court is without power to grant 
a motion for a new trial, timely served, by an order 
made more than 10 days after the entry of judgment, 
based upon a ground not stated in the motion but per-
ceived and relied on by the trial court sua sponte. Freid 
v. McGrath, 133 F.2d 350 (D.C.Cir. 1942); National Farmers 
Union Auto. & Cas. Co. v. Wood, 207 F.2d 659 (10th Cir. 
1953); Bailey v. Slentz, 189 F.2d 406 (10th Cir. 1951); Mar-
shall’s U.S. Auto Supply, Inc. v. Cashman, 111 F.2d 140 
(10th Cir. 1940), cert. denied, 311 U.S. 667 (1940); but see 
Steinberg v. Indemnity Ins. Co., 36 F.R.D. 253 (E.D.La. 
1964). 

The result is undesirable. Just as the court has power 
under Rule 59(d) to grant a new trial of its own initia-
tive within the 10 days, so it should have power, when 
an effective new trial motion has been made and is 
pending, to decide it on grounds thought meritorious 
by the court although not advanced in the motion. The 
second sentence added by amendment to Rule 59(d) con-
firms the court’s power in the latter situation, with 
provision that the parties be afforded a hearing before 
the power is exercised. See 6 Moore’s Federal Practice, 
par. 59.09[2] (2d ed. 1953). 

In considering whether a given ground has or has not 
been advanced in the motion made by the party, it 
should be borne in mind that the particularity called 
for in stating the grounds for a new trial motion is the 
same as that required for all motions by Rule 7(b)(1). 
The latter rule does not require ritualistic detail but 
rather a fair indication to court and counsel of the sub-
stance of the grounds relied on. See Lebeck v. William A. 
Jarvis Co., 250 F.2d 285 (3d Cir. 1957); Tsai v. Rosenthal, 
297 F.2d 614 (8th Cir. 1961); General Motors Corp. v. Perry, 
303 F.2d 544 (7th Cir. 1962); cf. Grimm v. California Spray- 
Chemical Corp., 264 F.2d 145 (9th Cir. 1959); Cooper v. Mid-
west Feed Products Co., 271 F.2d 177 (8th Cir. 1959). 

NOTES OF ADVISORY COMMITTEE ON RULES—1995 
AMENDMENT 

The only change, other than stylistic, intended by 
this revision is to add explicit time limits for filing mo-
tions for a new trial, motions to alter or amend a judg-
ment, and affidavits opposing a new trial motion. Pre-
viously, there was an inconsistency in the wording of 
Rules 50, 52, and 59 with respect to whether certain 
post-judgment motions had to be filed, or merely 
served, during the prescribed period. This inconsistency 
caused special problems when motions for a new trial 
were joined with other post-judgment motions. These 
motions affect the finality of the judgment, a matter 
often of importance to third persons as well as the par-
ties and the court. The Committee believes that each of 
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these rules should be revised to require filing before 
end of the 10-day period. Filing is an event that can be 
determined with certainty from court records. The 
phrase ‘‘no later than’’ is used—rather than ‘‘within’’— 
to include post-judgment motions that sometimes are 
filed before actual entry of the judgment by the clerk. 
It should be noted that under Rule 5 the motions when 
filed are to contain a certificate of service on other 
parties. It also should be noted that under Rule 6(a) 
Saturdays, Sundays, and legal holidays are excluded in 
measuring the 10-day period, but that Bankruptcy Rule 
9006(a) excludes intermediate Saturdays, Sundays, and 
legal holidays only in computing periods less than 8 
days. 

COMMITTEE NOTES ON RULES—2007 AMENDMENT 

The language of Rule 59 has been amended as part of 
the general restyling of the Civil Rules to make them 
more easily understood and to make style and termi-
nology consistent throughout the rules. These changes 
are intended to be stylistic only. 

COMMITTEE NOTES ON RULES—2009 AMENDMENT 

Former Rules 50, 52, and 59 adopted 10-day periods for 
their respective post-judgment motions. Rule 6(b) pro-
hibits any expansion of those periods. Experience has 
proved that in many cases it is not possible to prepare 
a satisfactory post-judgment motion in 10 days, even 
under the former rule that excluded intermediate Sat-
urdays, Sundays, and legal holidays. These time peri-
ods are particularly sensitive because Appellate Rule 4 
integrates the time to appeal with a timely motion 
under these rules. Rather than introduce the prospect 
of uncertainty in appeal time by amending Rule 6(b) to 
permit additional time, the former 10-day periods are 
expanded to 28 days. Rule 6(b) continues to prohibit ex-
pansion of the 28-day period. 

Former Rule 59(c) set a 10-day period after being 
served with a motion for new trial to file opposing affi-
davits. It also provided that the period could be ex-
tended for up to 20 days for good cause or by stipula-
tion. The apparent 20-day limit on extending the time 
to file opposing affidavits seemed to conflict with the 
Rule 6(b) authority to extend time without any specific 
limit. This tension between the two rules may have 
been inadvertent. It is resolved by deleting the former 
Rule 59(c) limit. Rule 6(b) governs. The underlying 10- 
day period was extended to 14 days to reflect the 
change in the Rule 6(a) method for computing periods 
of less than 11 days. 

Changes Made after Publication and Comment. The 30- 
day period proposed in the August 2007 publication is 
shortened to 28 days. 

Rule 60. Relief from a Judgment or Order 

(a) CORRECTIONS BASED ON CLERICAL MISTAKES; 
OVERSIGHTS AND OMISSIONS. The court may cor-
rect a clerical mistake or a mistake arising 
from oversight or omission whenever one is 
found in a judgment, order, or other part of the 
record. The court may do so on motion or on its 
own, with or without notice. But after an appeal 
has been docketed in the appellate court and 
while it is pending, such a mistake may be cor-
rected only with the appellate court’s leave. 

(b) GROUNDS FOR RELIEF FROM A FINAL JUDG-
MENT, ORDER, OR PROCEEDING. On motion and 
just terms, the court may relieve a party or its 
legal representative from a final judgment, 
order, or proceeding for the following reasons: 

(1) mistake, inadvertence, surprise, or excus-
able neglect; 

(2) newly discovered evidence that, with rea-
sonable diligence, could not have been discov-
ered in time to move for a new trial under 
Rule 59(b); 

(3) fraud (whether previously called intrinsic 
or extrinsic), misrepresentation, or mis-
conduct by an opposing party; 

(4) the judgment is void; 
(5) the judgment has been satisfied, released, 

or discharged; it is based on an earlier judg-
ment that has been reversed or vacated; or ap-
plying it prospectively is no longer equitable; 
or 

(6) any other reason that justifies relief. 

(c) TIMING AND EFFECT OF THE MOTION. 
(1) Timing. A motion under Rule 60(b) must 

be made within a reasonable time—and for 
reasons (1), (2), and (3) no more than a year 
after the entry of the judgment or order or the 
date of the proceeding. 

(2) Effect on Finality. The motion does not af-
fect the judgment’s finality or suspend its op-
eration. 

(d) OTHER POWERS TO GRANT RELIEF. This rule 
does not limit a court’s power to: 

(1) entertain an independent action to re-
lieve a party from a judgment, order, or pro-
ceeding; 

(2) grant relief under 28 U.S.C. § 1655 to a de-
fendant who was not personally notified of the 
action; or 

(3) set aside a judgment for fraud on the 
court. 

(e) BILLS AND WRITS ABOLISHED. The following 
are abolished: bills of review, bills in the nature 
of bills of review, and writs of coram nobis, 
coram vobis, and audita querela. 

(As amended Dec. 27, 1946, eff. Mar. 19, 1948; Dec. 
29, 1948, eff. Oct. 20, 1949; Mar. 2, 1987, eff. Aug. 
1, 1987; Apr. 30, 2007, eff. Dec. 1, 2007.) 

NOTES OF ADVISORY COMMITTEE ON RULES—1937 

Note to Subdivision (a). See [former] Equity Rule 72 
(Correction of Clerical Mistakes in Orders and Decrees); 
Mich.Court Rules Ann. (Searl, 1933) Rule 48, § 3; 2 
Wash.Rev.Stat.Ann. (Remington, 1932) § 464(3); 
Wyo.Rev.Stat.Ann. (Courtright, 1931) § 89–2301(3). For an 
example of a very liberal provision for the correction of 
clerical errors and for amendment after judgment, see 
Va.Code Ann. (Michie, 1936) §§ 6329, 6333. 

Note to Subdivision (b). Application to the court under 
this subdivision does not extend the time for taking an 
appeal, as distinguished from the motion for new trial. 
This section is based upon Calif.Code Civ.Proc. (Deer-
ing, 1937) § 473. See also N.Y.C.P.A. (1937) § 108; 2 
Minn.Stat. (Mason, 1927) § 9283. 

For the independent action to relieve against mis-
take, etc., see Dobie, Federal Procedure, pages 760–765, 
compare 639; and Simkins, Federal Practice, ch. CXXI 
(pp. 820–830) and ch. CXXII (pp. 831–834), compare § 214. 

NOTES OF ADVISORY COMMITTEE ON RULES—1946 
AMENDMENT 

Subdivision (a). The amendment incorporates the view 
expressed in Perlman v. 322 West Seventy-Second Street 
Co., Inc. (C.C.A.2d, 1942) 127 F.(2d) 716; 3 Moore’s Federal 
Practice (1938) 3276, and further permits correction after 
docketing, with leave of the appellate court. Some 
courts have thought that upon the taking of an appeal 
the district court lost its power to act. See Schram v. 
Safety Investment Co. (E.D.Mich. 1942) 45 F.Supp. 636; 
also Miller v. United States (C.C.A.7th, 1940) 114 F.(2d) 
267. 

Subdivision (b). When promulgated, the rules con-
tained a number of provisions, including those found in 
Rule 60(b), describing the practice by a motion to ob-
tain relief from judgments, and these rules, coupled 


		Superintendent of Documents
	2013-12-06T09:20:55-0500
	US GPO, Washington, DC 20401
	Superintendent of Documents
	GPO attests that this document has not been altered since it was disseminated by GPO




