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being served with a copy. Unless the district
judge orders otherwise, the objecting party
must promptly arrange for transcribing the
record, or whatever portions of it the parties
agree to or the magistrate judge considers suf-
ficient.

(3) Resolving Objections. The district judge
must determine de novo any part of the mag-
istrate judge’s disposition that has been prop-
erly objected to. The district judge may ac-
cept, reject, or modify the recommended dis-
position; receive further evidence; or return
the matter to the magistrate judge with in-
structions.

(As added Apr. 28, 1983, eff. Aug. 1, 1983; amended
Apr. 30, 1991, eff. Dec. 1, 1991; Apr. 22, 1993, eff.
Dec. 1, 1993; Apr. 30, 2007, eff. Dec. 1, 2007; Mar.
26, 2009, eff. Dec. 1, 2009.)

NOTES OF ADVISORY COMMITTEE ON RULES—1983

Subdivision (a). This subdivision addresses court-or-
dered referrals of nondispositive matters under 28
U.S.C. §636(b)(1)(A). The rule calls for a written order of
the magistrate’s disposition to preserve the record and
facilitate review. An oral order read into the record by
the magistrate will satisfy this requirement.

No specific procedures or timetables for raising objec-
tions to the magistrate’s rulings on nondispositive
matters are set forth in the Magistrates Act. The rule
fixes a 10-day period in order to avoid uncertainty and
provide uniformity that will eliminate the confusion
that might arise if different periods were prescribed by
local rule in different districts. It also is contemplated
that a party who is successful before the magistrate
will be afforded an opportunity to respond to objections
raised to the magistrate’s ruling.

The last sentence of subdivision (a) specifies that re-
consideration of a magistrate’s order, as provided for in
the Magistrates Act, shall be by the district judge to
whom the case is assigned. This rule does not restrict
experimentation by the district courts under 28 U.S.C.
§636(b)(3) involving references of matters other than
pretrial matters, such as appointment of counsel, tak-
ing of default judgments, and acceptance of jury ver-
dicts when the judge is unavailable.

Subdivision (b). This subdivision governs court-or-
dered referrals of dispositive pretrial matters and pris-
oner petitions challenging conditions of confinement,
pursuant to statutory authorization in 28 U.S.C.
§636(b)(1)(B). This rule does not extend to habeas corpus
petitions, which are covered by the specific rules relat-
ing to proceedings under Sections 2254 and 2255 of Title
28.

This rule implements the statutory procedures for
making objections to the magistrate’s proposed find-
ings and recommendations. The 10-day period, as speci-
fied in the statute, is subject to Rule 6(e) which pro-
vides for an additional 3-day period when service is
made by mail. Although no specific provision appears
in the Magistrates Act, the rule specifies a 10-day pe-
riod for a party to respond to objections to the mag-
istrate’s recommendation.

Implementing the statutory requirements, the rule
requires the district judge to whom the case is assigned
to make a de novo determination of those portions of
the report, findings, or recommendations to which
timely objection is made. The term ‘‘de novo’’ signifies
that the magistrate’s findings are not protected by the
clearly erroneous doctrine, but does not indicate that a
second evidentiary hearing is required. See United
States v. Raddatz, 417 U.S. 667 (1980). See also Silberman,
Masters and Magistrates Part II: The American Analogue,
50 N.Y.U. L.Rev. 1297, 1367 (1975). When no timely objec-
tion is filed, the court need only satisfy itself that
there is no clear error on the face of the record in order
to accept the recommendation. See Campbell v. United
States Dist. Court, 501 F.2d 196, 206 (9th Cir. 1974), cert.
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denied, 419 U.S. 879, quoted in House Report No. 94-1609,
94th Cong. 2d Sess. (1976) at 3. Compare Park Motor
Mart, Inc. v. Ford Motor Co., 616 F.2d 603 (1st Cir. 1980).
Failure to make timely objection to the magistrate’s
report prior to its adoption by the district judge may
constitute a waiver of appellate review of the district
judge’s order. See United States v. Walters, 638 F.2d 947
(6th Cir. 1981).

NOTES OF ADVISORY COMMITTEE ON RULES—1991
AMENDMENT

This amendment is intended to eliminate a discrep-
ancy in measuring the 10 days for serving and filing ob-
jections to a magistrate’s action under subdivisions (a)
and (b) of this Rule. The rule as promulgated in 1983 re-
quired objections to the magistrate’s handling of non-
dispositive matters to be served and filed within 10
days of entry of the order, but required objections to
dispositive motions to be made within 10 days of being
served with a copy of the recommended disposition.
Subdivision (a) is here amended to conform to subdivi-
sion (b) to avoid any confusion or technical defaults,
particularly in connection with magistrate orders that
rule on both dispositive and nondispositive matters.

The amendment is also intended to assure that objec-
tions to magistrate’s orders that are not timely made
shall not be considered. Compare Rule 51.

NOTES OF ADVISORY COMMITTEE ON RULES—1993
AMENDMENT

This revision is made to conform the rule to changes
made by the Judicial Improvements Act of 1990.

COMMITTEE NOTES ON RULES—2007 AMENDMENT
The language of Rule 72 has been amended as part of
the general restyling of the Civil Rules to make them
more easily understood and to make style and termi-

nology consistent throughout the rules. These changes
are intended to be stylistic only.

COMMITTEE NOTES ON RULES—2009 AMENDMENT

The times set in the former rule at 10 days have been
revised to 14 days. See the Note to Rule 6.

Rule 73. Magistrate Judges: Trial by Consent; Ap-
peal

(a) TRIAL BY CONSENT. When authorized under
28 U.S.C. §636(c), a magistrate judge may, if all
parties consent, conduct a civil action or pro-
ceeding, including a jury or nonjury trial. A
record must be made in accordance with 28
U.S.C. §636(c)(b).

(b) CONSENT PROCEDURE.

(1) In General. When a magistrate judge has
been designated to conduct civil actions or
proceedings, the clerk must give the parties
written notice of their opportunity to consent
under 28 U.S.C. §636(c). To signify their con-
sent, the parties must jointly or separately
file a statement consenting to the referral. A
district judge or magistrate judge may be in-
formed of a party’s response to the clerk’s no-
tice only if all parties have consented to the
referral.

(2) Reminding the Parties About Consenting. A
district judge, magistrate judge, or other
court official may remind the parties of the
magistrate judge’s availability, but must also
advise them that they are free to withhold
consent without adverse substantive conse-
quences.

(3) Vacating a Referral. On its own for good
cause—or when a party shows extraordinary
circumstances—the district judge may vacate
a referral to a magistrate judge under this
rule.
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(c) APPEALING A JUDGMENT. In accordance with
28 U.S.C. §636(c)(3), an appeal from a judgment
entered at a magistrate judge’s direction may be
taken to the court of appeals as would any other
appeal from a district-court judgment.

(As added Apr. 28, 1983, eff. Aug. 1, 1983; amended
Mar. 2, 1987, eff. Aug. 1, 1987; Apr. 22, 1993, eff.
Dec. 1, 1993; Apr. 11, 1997, eff. Dec. 1, 1997; Apr. 30,
2007, eff. Dec. 1, 2007.)

NOTES OF ADVISORY COMMITTEE ON RULES—1983

Subdivision (a). This subdivision implements the
broad authority of the 1979 amendments to the Mag-
istrates Act, 28 U.S.C. §636(c), which permit a mag-
istrate to sit in lieu of a district judge and exercise
civil jurisdiction over a case, when the parties consent.
See McCabe, The Federal Magistrate Act of 1979, 16 Harv.
J. Legis. 343, 364-79 (1979). In order to exercise this ju-
risdiction, a magistrate must be specially designated
under 28 U.S.C. §636(c)(1) by the district court or courts
he serves. The only exception to a magistrate’s exercise
of civil jurisdiction, which includes the power to con-
duct jury and nonjury trials and decide dispositive mo-
tions, is the contempt power. A hearing on contempt is
to be conducted by the district judge upon certification
of the facts and an order to show cause by the mag-
istrate. See 28 U.S.C. §639(e). In view of 28 U.S.C.
§636(c)(1) and this rule, it is unnecessary to amend Rule
58 to provide that the decision of a magistrate is a ‘‘de-
cision by the court’” for the purposes of that rule and
a ‘‘final decision of the district court” for purposes of
28 U.S.C. §1291 governing appeals.

Subdivision (b). This subdivision implements the blind
consent provision of 28 U.S.C. §636(c)(2) and is designed
to ensure that neither the judge nor the magistrate at-
tempts to induce a party to consent to reference of a
civil matter under this rule to a magistrate. See House
Rep. No. 96-444, 96th Cong. 1st Sess. 8 (1979).

The rule opts for a uniform approach in implement-
ing the consent provision by directing the clerk to no-
tify the parties of their opportunity to elect to proceed
before a magistrate and by requiring the execution and
filing of a consent form or forms setting forth the elec-
tion. However, flexibility at the local level is preserved
in that local rules will determine how notice shall be
communicated to the parties, and local rules will speci-
fy the time period within which an election must be
made.

The last paragraph of subdivision (b) reiterates the
provision in 28 U.S.C. §636(c)(6) for vacating a reference
to the magistrate.

Subdivision (c¢). Under 28 U.S.C. §636(c)(3), the normal
route of appeal from the judgment of a magistrate—the
only route that will be available unless the parties
otherwise agree in advance—is an appeal by the ag-
grieved party ‘‘directly to the appropriate United
States court of appeals from the judgment of the mag-
istrate in the same manner as an appeal from any other
judgment of a district court.” The quoted statutory
language indicates Congress’ intent that the same pro-
cedures and standards of appealability that govern ap-
peals from district court judgments govern appeals
from magistrates’ judgments.

Subdivision (d). 28 U.S.C. §636(c)(4) offers parties who
consent to the exercise of civil jurisdiction by a mag-
istrate an alternative appeal route to that provided in
subdivision (c) of this rule. This optional appellate
route was provided by Congress in recognition of the
fact that not all civil cases warrant the same appellate
treatment. In cases where the amount in controversy is
not great and there are no difficult questions of law to
be resolved, the parties may desire to avoid the expense
and delay of appeal to the court of appeals by electing
an appeal to the district judge. See McCabe, The Federal
Magistrate Act of 1979, 16 Harv. J. Legis. 343, 388 (1979).
This subdivision provides that the parties may elect
the optional appeal route at the time of reference to a
magistrate. To this end, the notice by the clerk under
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subdivision (b) of this rule shall explain the appeal op-
tion and the corollary restriction on review by the
court of appeals. This approach will avoid later claims
of lack of consent to the avenue of appeal. The choice
of the alternative appeal route to the judge of the dis-
trict court should be made by the parties in their forms
of consent. Special appellate rules to govern appeals
from a magistrate to a district judge appear in new
Rules 74 through 76.

NOTES OF ADVISORY COMMITTEE ON RULES—1987
AMENDMENT

The amendment is technical. No substantive change
is intended.

NOTES OF ADVISORY COMMITTEE ON RULES—1993
AMENDMENT

This revision is made to conform the rule to changes
made by the Judicial Improvements Act of 1990. The
Act requires that, when being reminded of the avail-
ability of a magistrate judge, the parties be advised
that withholding of consent will have no ‘“‘adverse sub-
stantive consequences.” They may, however, be advised
if the withholding of consent will have the adverse pro-
cedural consequence of a potential delay in trial.

NOTES OF ADVISORY COMMITTEE ON RULES—1997
AMENDMENT

The Federal Courts Improvement Act of 1996 repealed
the former provisions of 28 U.S.C. §636(c)(4) and (5) that
enabled parties that had agreed to trial before a mag-
istrate judge to agree also that appeal should be taken
to the district court. Rule 73 is amended to conform to
this change. Rules 74, 75, and 76 are abrogated for the
same reason. The portions of Form 33 and Form 34 that
referred to appeals to the district court also are de-
leted.

COMMITTEE NOTES ON RULES—2007 AMENDMENT
The language of Rule 73 has been amended as part of
the general restyling of the Civil Rules to make them
more easily understood and to make style and termi-

nology consistent throughout the rules. These changes
are intended to be stylistic only.

Rule 74. [Abrogated (Apr. 11, 1997, eff. Dec. 1,
1997).1

NOTES OF ADVISORY COMMITTEE ON RULES—1997
AMENDMENT

Rule 74 is abrogated for the reasons described in the
Note to Rule 73.

COMMITTEE NOTES ON RULES—2007
Rule 74 was abrogated in 1997 to reflect repeal of the
statute providing for appeal from a magistrate judge’s

judgment to the district court. The rule number is re-
served for possible future use.

Rule 75. [Abrogated (Apr. 11, 1997, eff. Dec. 1,
1997).]1
NOTES OF ADVISORY COMMITTEE ON RULES—1997
AMENDMENT
Rule 75 is abrogated for the reasons described in the
Note to Rule 73.
COMMITTEE NOTES ON RULES—2007

Rule 75 was abrogated in 1997 to reflect repeal of the
statute providing for appeal from a magistrate judge’s
judgment to the district court. The rule number is re-
served for possible future use.

Rule 76. [Abrogated (Apr. 11, 1997, eff. Dec. 1,
1997).1

NOTES OF ADVISORY COMMITTEE ON RULES—1997
AMENDMENT

Rule 76 is abrogated for the reasons described in the
Note to Rule 73.
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