Rule 78

NOTES OF ADVISORY COMMITTEE ON RULES—1971
AMENDMENT

The amendment adds Columbus Day to the list of
legal holidays. See the Note accompanying the amend-
ment of Rule 6(a).

NOTES OF ADVISORY COMMITTEE ON RULES—1987
AMENDMENT

The amendments are technical. No substantive
change is intended. The Birthday of Martin Luther
King, Jr. is added to the list of national holidays in
Rule 7.

NOTES OF ADVISORY COMMITTEE ON RULES—1991
AMENDMENT

This revision is a companion to the concurrent
amendment to Rule 4 of the Federal Rules of Appellate
Procedure. The purpose of the revisions is to permit
district courts to ease strict sanctions now imposed on
appellants whose notices of appeal are filed late be-
cause of their failure to receive notice of entry of a
judgment. See, e.g. Tucker v. Commonwealth Land Title
Ins. Co., 800 F.2d 1054 (11th Cir. 1986); Ashby Enterprises,
Ltd. v. Weitzman, Dym & Associates, 780 F.2d 1043 (D.C.
Cir. 1986); In re OPM Leasing Services, Inc., 769 F.2d 911
(2d Cir. 1985); Spika v. Village of Lombard, Ill., 763 F.2d
282 (7th Cir. 1985); Hall v. Community Mental Health Cen-
ter of Beaver County, 772 F.2d 42 (3d Cir. 1985); Wilson v.
Atwood v. Stark, 725 F.2d 255 (5th Cir. en banc), cert dis-
missed, 1056 S.Ct. 17 (1984); Case v. BASF Wyandotte, 727
F.2d 1034 (Fed. Cir. 1984), cert. denied, 105 S.Ct. 386 (1984);
Hensley v. Chesapeake & Ohio R.R.Co., 6561 F.2d 226 (4th
Cir. 1981); Buckeye Cellulose Corp. v. Electric Construction
Co., 569 F.2d 1036 (8th Cir. 1978).

Failure to receive notice may have increased in fre-
quency with the growth in the caseload in the clerks’
offices. The present strict rule imposes a duty on coun-
sel to maintain contact with the court while a case is
under submission. Such contact is more difficult to
maintain if counsel is outside the district, as is increas-
ingly common, and can be a burden to the court as well
as counsel.

The effect of the revisions is to place a burden on pre-
vailing parties who desire certainty that the time for
appeal is running. Such parties can take the initiative
to assure that their adversaries receive effective no-
tice. An appropriate procedure for such notice is pro-
vided in Rule 5.

The revised rule lightens the responsibility but not
the workload of the clerks’ offices, for the duty of that
office to give notice of entry of judgment must be
maintained.

COMMITTEE NOTES ON RULES—2001 AMENDMENT

Rule 77(d) is amended to reflect changes in Rule 5(b).
A few courts have experimented with serving Rule 77(d)
notices by electronic means on parties who consent to
this procedure. The success of these experiments war-
rants express authorization. Because service is made in
the manner provided in Rule 5(b), party consent is re-
quired for service by electronic or other means de-
scribed in Rule 5(b)(2)(D). The same provision is made
for a party who wishes to ensure actual communication
of the Rule 77(d) notice by also serving notice.

Changes Made After Publication and Comments Rule
T7(d) was amended to correct an oversight in the pub-
lished version. The clerk is to note ‘‘service,” not
“‘mailing,”” on the docket.

COMMITTEE NOTES ON RULES—2007 AMENDMENT

The language of Rule 77 has been amended as part of
the general restyling of the Civil Rules to make them
more easily understood and to make style and termi-
nology consistent throughout the rules. These changes
are intended to be stylistic only.

REFERENCES IN TEXT

The Federal Rules of Appellate Procedure, referred to
in subd. (d)(2), are set out in this Appendix.

TITLE 28, APPENDIX—RULES OF CIVIL PROCEDURE
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Rule 78. Hearing Motions; Submission on Briefs

(a) PROVIDING A REGULAR SCHEDULE FOR ORAL
HEARINGS. A court may establish regular times
and places for oral hearings on motions.

(b) PROVIDING FOR SUBMISSION ON BRIEFS. By
rule or order, the court may provide for submit-
ting and determining motions on briefs, without
oral hearings.

(As amended Mar. 2, 1987, eff. Aug. 1, 1987; Apr.
30, 2007, eff. Dec. 1, 2007.)

NOTES OF ADVISORY COMMITTEE ON RULES—1937

Compare [former] Equity Rule 6 (Motion Day) with
the first paragraph of this rule. The second paragraph
authorizes a procedure found helpful for the expedition
of business in some of the Federal and State courts. See
Rule 43(e) of these rules dealing with evidence on mo-
tions. Compare Civil Practice Rules of the Municipal
Court of Chicago (1935), Rules 269, 270, 271.

NOTES OF ADVISORY COMMITTEE ON RULES—1987
AMENDMENT

The amendment is technical. No substantive change
is intended.

COMMITTEE NOTES ON RULES—2007 AMENDMENT

The language of Rule 78 has been amended as part of
the general restyling of the Civil Rules to make them
more easily understood and to make style and termi-
nology consistent throughout the rules. These changes
are intended to be stylistic only.

Rule 16 has superseded any need for the provision in
former Rule 78 for orders for the advancement, conduct,
and hearing of actions.

Rule 79. Records Kept by the Clerk

(a) CIVIL DOCKET.

(1) In General. The clerk must keep a record
known as the ‘‘civil docket’ in the form and
manner prescribed by the Director of the Ad-
ministrative Office of the United States
Courts with the approval of the Judicial Con-
ference of the United States. The clerk must
enter each civil action in the docket. Actions
must be assigned consecutive file numbers,
which must be noted in the docket where the
first entry of the action is made.

(2) Items to be Entered. The following items
must be marked with the file number and en-
tered chronologically in the docket:

(A) papers filed with the clerk;

(B) process issued, and proofs of service or
other returns showing execution; and

(C) appearances, orders, verdicts, and judg-
ments.

(3) Contents of Entries; Jury Trial Demanded.
Each entry must briefly show the nature of
the paper filed or writ issued, the substance of
each proof of service or other return, and the
substance and date of entry of each order and
judgment. When a jury trial has been properly
demanded or ordered, the clerk must enter the
word ‘‘jury’’ in the docket.

(b) CiviL JUDGMENTS AND ORDERS. The clerk
must keep a copy of every final judgment and
appealable order; of every order affecting title
to or a lien on real or personal property; and of
any other order that the court directs to be
kept. The clerk must keep these in the form and
manner prescribed by the Director of the Ad-
ministrative Office of the United States Courts
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