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replace ‘‘shall” with ‘“‘must,” ‘“may,” or ‘‘should,” de-
pending on which one the context and established in-
terpretation make correct in each rule.

The restyled rules minimize the use of redundant ‘‘in-
tensifiers.” These are expressions that attempt to add
emphasis, but instead state the obvious and create neg-
ative implications for other rules. The absence of in-
tensifiers in the restyled rules does not change their
substantive meaning. See, e.g., Rule 104(c) (omitting “‘in
all cases’); Rule 602 (omitting ‘‘but need not’’); Rule
611(b) (omitting ‘‘in the exercise of discretion’’).

The restyled rules also remove words and concepts
that are outdated or redundant.

4. Rule Numbers

The restyled rules keep the same numbers to mini-
mize the effect on research. Subdivisions have been re-
arranged within some rules to achieve greater clarity
and simplicity.

5. No Substantive Change

The Committee made special efforts to reject any
purported style improvement that might result in a
substantive change in the application of a rule. The
Committee considered a change to be ‘‘substantive’ if
any of the following conditions were met:

a. Under the existing practice in any circuit, the
change could lead to a different result on a question
of admissibility (e.g., a change that requires a court
to provide either a less or more stringent standard in
evaluating the admissibility of particular evidence);

b. Under the existing practice in any circuit, it
could lead to a change in the procedure by which an
admissibility decision is made (e.g., a change in the
time in which an objection must be made, or a change
in whether a court must hold a hearing on an admis-
sibility question);

c. The change would restructure a rule in a way
that would alter the approach that courts and liti-
gants have used to think about, and argue about,
questions of admissibility (e.g., merging Rules 104(a)
and 104(b) into a single subdivision); or

d. The amendment would change a ‘‘sacred
phrase’’—one that has become so familiar in practice
that to alter it would be unduly disruptive to prac-
tice and expectations. Examples in the Evidence
Rules include ‘‘unfair prejudice’” and ‘‘truth of the
matter asserted.”

Rule 102. Purpose

These rules should be construed so as to ad-
minister every proceeding fairly, eliminate un-
justifiable expense and delay, and promote the
development of evidence law, to the end of as-
certaining the truth and securing a just deter-
mination.

(Pub. L. 93-5695, §1, Jan. 2, 1975, 88 Stat. 1929; Apr.
26, 2011, eff. Dec. 1, 2011.)

NOTES OF ADVISORY COMMITTEE ON PROPOSED RULES

For similar provisions see Rule 2 of the Federal Rules
of Criminal Procedure, Rule 1 of the Federal Rules of
Civil Procedure, California Evidence Code §2, and New
Jersey Evidence Rule 5.

COMMITTEE NOTES ON RULES—2011 AMENDMENT

The language of Rule 102 has been amended as part of
the restyling of the Evidence Rules to make them more
easily understood and to make style and terminology
consistent throughout the rules. These changes are in-
tended to be stylistic only. There is no intent to change
any result in any ruling on evidence admissibility.

Rule 103. Rulings on Evidence

(a) PRESERVING A CLAIM OF ERROR. A party
may claim error in a ruling to admit or exclude
evidence only if the error affects a substantial
right of the party and:

TITLE 28, APPENDIX—RULES OF EVIDENCE
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(1) if the ruling admits evidence, a party, on
the record:
(A) timely objects or moves to strike; and
(B) states the specific ground, unless it
was apparent from the context; or

(2) if the ruling excludes evidence, a party
informs the court of its substance by an offer
of proof, unless the substance was apparent
from the context.

(b) NOoT NEEDING TO RENEW AN OBJECTION OR
OFFER OF PROOF. Once the court rules defini-
tively on the record—either before or at trial—
a party need not renew an objection or offer of
proof to preserve a claim of error for appeal.

(c) COURT’S STATEMENT ABOUT THE RULING; DI-
RECTING AN OFFER OF PROOF. The court may
make any statement about the character or
form of the evidence, the objection made, and
the ruling. The court may direct that an offer of
proof be made in question-and-answer form.

(d) PREVENTING THE JURY FROM HEARING INAD-
MISSIBLE EVIDENCE. To the extent practicable,
the court must conduct a jury trial so that inad-
missible evidence is not suggested to the jury by
any means.

(e) TAKING NOTICE OF PLAIN ERROR. A court
may take notice of a plain error affecting a sub-
stantial right, even if the claim of error was not
properly preserved.

(Pub. L. 93-595, §1, Jan. 2, 1975, 88 Stat. 1930; Apr.
17, 2000, eff. Dec. 1, 2000; Apr. 26, 2011, eff. Dec. 1,
2011.)

NOTES OF ADVISORY COMMITTEE ON PROPOSED RULES

Subdivision (a) states the law as generally accepted
today. Rulings on evidence cannot be assigned as error
unless (1) a substantial right is affected, and (2) the na-
ture of the error was called to the attention of the
judge, so as to alert him to the proper course of action
and enable opposing counsel to take proper corrective
measures. The objection and the offer of proof are the
techniques for accomplishing these objectives. For
similar provisions see Uniform Rules 4 and 5; California
Evidence Code §§353 and 354; Kansas Code of Civil Pro-
cedure §§60-404 and 60-405. The rule does not purport to
change the law with respect to harmless error. See 28
U.s.C. §2111, F.R.Civ.P. 61, F.R.Crim.P. 52, and deci-
sions construing them. The status of constitutional
error as harmless or not is treated in Chapman v. Cali-
fornia, 386 U.S. 18, 87 S.Ct. 824, 17 L..Ed.2d 705 (1967), reh.
denied id. 987, 87 S.Ct. 1283, 18 L..Ed.2d 241.

Subdivision (b). The first sentence is the third sen-
tence of Rule 43(c) of the Federal Rules of Civil Proce-
dure virtually verbatim. Its purpose is to reproduce for
an appellate court, insofar as possible, a true reflection
of what occurred in the trial court. The second sen-
tence is in part derived from the final sentence of Rule
43(c). It is designed to resolve doubts as to what testi-
mony the witness would have in fact given, and, in
nonjury cases, to provide the appellate court with ma-
terial for a possible final disposition of the case in the
event of reversal of a ruling which excluded evidence.
See 5 Moore’s Federal Practice §43.11 (2d ed. 1968). Ap-
plication is made discretionary in view of the practical
impossibility of formulating a satisfactory rule in man-
datory terms.

Subdivision (c). This subdivision proceeds on the sup-
position that a ruling which excludes evidence in a jury
case is likely to be a pointless procedure if the excluded
evidence nevertheless comes to the attention of the
jury. Bruton v. United States, 389 U.S. 818, 88 S.Ct. 126,
L.Ed.2d 70 (1968). Rule 43(c) of the Federal Rules of Civil
Procedure provides: ‘“The court may require the offer
to be made out of the hearing of the jury.”” In re McCon-
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